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The Seventeenth Annual Meeting of the 
American Bar Association will be held at 
Saratoga Springs, New York, on Wednesday, 
Thursday and Friday, August 22nd, 23d, 
and 24th. On the first day will be delivered 
the President’s address by Thomas M. Cooley, 
followed by ordinary routine of business. 
Papers will be read by Hamilton L. Carson, 
of Pennsylvania, on ‘‘Great Dissenting Opin- 
ions’’ and by Charles Claflin Allen, of Mis- 
souri, on ‘‘Injunction and Organized Labor.’’ 
The days following will be devoted to the re- 
ports of the various committees and discus- 
sions thereof. The annual dinner will be 
given on Friday evening. The sessions of 
the section on legal education, for which 
there is a separate programme, will be held 
during the afternoons of the above named 
days. At these sessions after an address by 
the Chairman Henry Wade Rogers, papers will 
be read by John F. , Dillon, of New York, on 
‘*The True Professional Ideal,’’ by John D. 
Lawson, of the University of Missouri, 
on “*The Standards of Legal Education 
in the West,’’ by Simeon E. Baldwin, of 
Yale University, New Haven, Conn., on 
‘‘Law School Libraries, and How to use 
Them,’’ by Woodrow Wilson, of Princeton 
College, Princeton, N. J., on ‘‘Legal Train- 
ing for Undergraduates.’’ Mr. John Henry 
Wigmore, of the Northwestern University, 
Evanston, Ill., will read a paper on ‘‘Ortho- 
dox Legal Training.’’ A paper will be read 
by Edmund Wetmore, of New York, on 
‘‘Some of the Limitations and Requirements 
of Legal Education in the United States ;’’ also 
by William A. Keener, of Columbia College, 
New York, on ‘*The Inductive Method in 
Legal Education.’’ It is proposed to hold a 
conference of members of the association on 
the subject of ‘‘Patent Law’’ at the same 
place. The officers of the Association for 
1893-1894, are: President, Thomas M. 


Cooley, Ann Arbor, Michigan; Secretary, 
John Hinkley, 215 N. Charles st., Baltimore, 
Ma. ; Treasurer, Francis Rawle, 328 Chestnut 
st., Philadelphia, Pa. ; Executive Committee, 
the President, the Secretary, the Treasurer, 
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John Randoiph Tucker, of Virginia, ex officio ; 
George A. Mercer, of Georgia; Alfred Hem- 
enway, of Massachusetts ; Bradley G. Schley, 
of Wisconsin. 





The Pennsylvania court in recent cases 
has recognized some proper exceptions to the 
general rule governing exemption from taxa- 
tion of charitable institutions. The Masonic 
Home of Philadelphia was taxed but relief 
was sought therefrom under a law passed 
pursuant to the constitutional provision al- 
lowing the exemption of ‘‘institutions of 
purely public charity.’’ The majority of the 
Pennsylvania Supreme Court holds in the case 
of City of Philadelphia v. Masonic Home that 
the latteris not an institution of purely public 
charity. The home is designed especially for 
aged and indigent Masons. The court says 
that the public requirement is that aged and 
indigent men shall be cared for, but there is 
no public requirement for the relief of aged 
and indigent Masons alone. If a person were 
excluded because be was not a member of 
some special organization, then the charity, 
it was held, was not ‘‘purely public,’’ and its 
property must under the constitution be 
taxed. The judges said that the inclination 
would prompt them to a different conclusion 
if the question of sentiment, were allowed to 
interfere, but under the law they could find 
no ground for exemption. Two of the judges 
disagreed in a strong dissenting opinion, hold- 
ing that the home was a purely public char- 
ity. Under a similar provision of the consti- 
tution, a church sought exemption from taxa- 
tion for premises occupied for church uses. A 
part of the building was leased to the city of 
Philadelphia for a public school, and the 
church received the rents. The Pennsyl- 
vania Supreme Court held in the case of City 
of Philadelphia v. Barber, that the exemption 
of church property was limited only to that 
in actual use and occupation, and that such 
use must be exclusive and not the source of 
income or revenue. It was held that the au- 
thorities might divide a building for the pur- 
poses of taxation, and exempt one part of it 
which was not used as a source of revenue. 
And in the more recent case of American 
Sunday School Union v. Taylor, it was held 
by the same court that that part of the Amer- 
ican Sunday-School Union’s building used by 
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it for the sale of its own publications and 
other standard works at a profit, so as to 
make the union self-supporting, is taxable, 
though such society is a ‘‘purely public char- 
ity,’’ carried on for religious and benevolent 
purposes, declares no dividends, and divides 
no profits. 








NOTES OF RECENT DECISIONS. 


NEGOTIABLE INSTRUMENT — PROMISSORY 
Notre— Parot Evipence. — The Supreme 
Court of the United States holds, in Burke 
v. Dulaney, that when a paper purport- 
ing to be a promissory note is sued upon by 
the payee himself the maker may show a 
parol agreement that the note was to become 
a binding obligation only upon a certain con- 
tingency which never happened. Mr, Jus- 


tice Harlan says: 

The general rule that a written contract cannot be 
contradicted or varied by evidence of an oral agree- 
ment between the parties before or at the time of such 
contract has been often recognized and applied by 
this court, especially in cases in which it was sought to 
deprive bona Jide holders of or parties to negotiable se- 
curities of the rights to which they were entitled ac- 
cording tothe legal import of the terms of such instru- 
ments. Renner vy. Bank, 9 Wheat. 587; Brown vy. 
Wiley, 20 How. 442; Specht v. Howard, 16 Wall. 564; 
Forsyth v. Kimball, 91 U. 8.291; Brown vy. Spofford, 
95 U.S. 474; Martin v. Cole, 104 U.S. 30; Burns v. 
Scott, 117 U. S. 582, 6 Sup. Ct. Rep. 865; Falk vy. 
Moebs, 127 U. 8. 597, 8 Sup. Ct. Rep. 1319. 

Several of these cases were cited in the opinion of 
the court below, and have been cited here, as support- 
ing the exclusion of the evidence which the appellant 
offered to introduce. 23 Pac. Rep. 913. It is supposed 
that Burns v. Scott, is particularly in point for the 
appellees. That was an action by the indorsee of a 
negotiable note against the maker. The defendant in 
that case offered to prove that the note was not in- 
tended by him or by the payee as a promissory note, 
but was given to and was received by the payee asa 
mere memorandum of the estimated value of the 
payee’s interest in certain railroad bonds placed in the 
hands of the maker, and which were to be accounted 
for in the settlement of certain partnership affairs in 
which the maker and payee were interested; and that 
upon such settlement it would appear that the payee 
had received, prior tothe giving of the note, more 
than his proper share ofthe partnership assets, and 
therefore was not entitled to claim anything in virtue 
of such memorandum. This court held the evidence 
inadmissible upon the ground that, by an alleged eon- 
temporaneous verbal agreement, it varied and con- 
tradicted the written contract of the parties. If that 
action had been brought by the original payee against 
the maker, and if the evidence above referred to had 
been excluded, a different question would have been 
presented. But, as we have seen, the issue in Burns 
y. Scott was between the indorsee of a negotiable note 
and the maker. The rule is settled that a negotiable 





instrument in the hands of an innocent holder for 
value cannot be contradicted, to his prejudice, by evi- 
dence of an oral agreement or understanding between 
the original parties variant from the terms of their 
written contract. 

The authorities cited do not determine the present 
case. The issue here is between the original parties 
to the note. And the evidence offered by the appel- 
lant, and excluded by the court, did not in any true 
sense contradict the terms of the writing in suit, nor 
vary their legal import, but tended to show that the 
written instrument was never, in fact, delivered asa 
present contract, unconditionally binding upon the 
obligor, according to its terms, from the time of such 
delivery, but was left in the hands of Dulaney, to be- 
come an absolute obligation of the maker in the event 
of his electing, upon examination or investigation, to 
take the stipulated interest in the property in ques- 
tion. In other words, according to the evidence of- 
fered and excluded, the written instrument, upon 
which this suit is based, was not—except in a named 
contingency—to become a contract, or a promissory 
note, which the payee could at any time rightfully 
transfer. Evidence of such an oral agreement would 
show that the contingency never happened, and would 
not be in contradiction of the writing. It would 
prove that there never was any concluded, binding 
contract entitling the party who claimed the benetit of 
it to enforce its stipulations. The exclusion of parol 
evidence of such an agreement could be justified only 
upon the ground that the mere possession of a writ- 
ten instrument, in form a prumissory note, by the 
person named in it as payee, is conclusive of his right 
to hold it as the absolute obligation of the maker. 
While such possession is, undoubtedly, prima facie— 
indeed, should be deemed strong—evidence that the 
instrument came tothe hands of the payee as an ob- 
ligation of the maker, enforceable according to its 
legal import, it is open to the latter to prove the cir- 
cumstances under which possession was required, and 
to show that there never was any complete, final de- 
livery of the writing as the promissory note of the 
maker, payable at all events and according to its 
terms. The rule that excludes parol evidence in con- 
tradiction of a written agreement presupposes the 
existence in fact of such agreement at the time suit is 
brought. But the rule has no application if the writ- 
ing was not delivered as.a present contract. The au- 
thorities supporting these views are numerous, and to 
some of them it will be well to refer. 

In Ware y. Allen, 128 U. 3. 591, 595, 9 Sup. Ct. Rep. 
174, which was an action upon a written instrument, 
the defense was that it was understood between the 
parties at the time the instrument was signed that it 
should not be of any effect unless in certain named 
contingencies, which, it was shown, never occurred. 
Mr. Justice Miller, speaking for this court, said: ‘‘We 
are of opinion that this evidence shows that the con- 
tract upon which this suit is brought never went into 
effect; that the condition upon which it was to become 
operative never occurred; and that itis not a ques- 
tion of contradicting or varying a written instrument 
by parol testimony, but that it is one of that class of 
cases, well recognized in the law, by which an instru- 
ment, whether delivered toa third person as an es- 
crow or to the obligee in it, is made to depend, as to 
its going into operation, upon events to occur or to be 
ascertained thereafter.”’ Citing Pym v. Campbell, 6 
El. & Bl. 870, 373; Davis v. Jones, 17 C. B. 625; Wallis 
v. Littell, 11 C. B. (N. 8.) 369; Wilson v. Powers, 131 
Mass. 589; and Pawling v. U. S., 4 Cranch, 219. 

Pym v. Campbell, above cited, was an action upon 
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an alleged agreement by the defendants to purchase 
from the plaintiff an interest in an invention of 
the latter. The defendants gave in evidence that, 
in the course of negotiations with the plaintiff, they 
got so far as to agree upon the price at which the in- 
vention should be purchased, if bought at all, and 
had appointed a meeting at which the plaintiff was to 
explain his invention to two engineers, when, if they 
approved, the machine would be purchased. At the 
appointed time the defendants and the two engineers 
attended, but the plaintiff did not come, and the en- 
gineers went away. Shortly after they were gone, 
the plaintiff arrived. One of the engineers was found, 


and expressed a favorable opinion. The other 
could not then be found. It was then  pro- 
posed that, as the parties were together, and 
might find it troublesome to meet again a 


writing should be then drawn up and signed, which, 
if the absent engineer approved the invention, should 
be the agreement; but if he did not approve it, 
should not be one. The absent engineer did not ap- 
prove ofthe invention when he saw it, and the de- 
fendants contended that there was no bargain. The 
jury were directed that, if it was agreed among the 
parties before the paper was signed that it should not 
operate as an agreement until the absent engineer ap- 
proved of the invention, they should find for the de- 
fendants. A verdict was accordingly returned for 
the defendants. Upon a rule nisi for a new trial on 
the ground of misdirection the cause was heard be- 
fore the court of queen’s bench. Erle, J., said that, 
while the production of a paper purporting to be an 
agreement of a party, with his signature attached, af- 
fords a strong presumption that it is his written 
agreement, and if in fact he did sign the paper 
animo contrahendi, the terms contained in it were 
conclusive and could not be varied by parol evidence, 
yet, if it were proved that in fact the paper was 
signed with the express intention that it should not 
be an agreement, the other party could not fix it as 
an agreement upon those so signing. ‘*The distinction 
in point of law,” he said, “is that evidence to vary 
the terms of an agreement in writing is not admissi- 
ble, but evidence to show that there is no agreement 
at all is admissible.” Crompton, J., said that he 
knew of no rule of law estopping parties from show- 
ing that a paper purporting to be a signed agreement 
was in fact signed on the terms that it should not be 
an agreement till money was paid or something else 
done. ‘The parties,” he observed, ‘“‘may not varya 
written agreement, but they may show that they 
never came to an agreement at all, and that the 
signed paper was never intended to be the record of 
the terms of the agreement; for they never had agree- 
ing minds. Evidence to show that does not vary an 
agreement; and is admissible.”” Lord Campbell, C. 
J.: “Lagree. No addition to or variation from the 
terms of a written contract can be made by parol; 
but in this case the defense was not that there never 
was any agreement entered into. Evidence to that effect 
was admissible, and the evidence given in this case 
was overwhelming. It was proved in the most satis- 
factory manner that\before the paper was signed it 
was explained to the plaintiff that the defendants did 
not intend the paper to be an agreement till 
Abernethie had been consulted, and found to approve 
of the invention; and that the paper was signed be- 
fore he was seen only because it was not convenient 
to the defendants to remain. The plaintiff assented 
to this, and received the writing on those terms. That 


being proved, there was no agreement.” See, also, 
Lindley vy. Lacey, 17 C. B. (N. 8.) 585; Clever v. Kirk’ 





man, 33 Law T. (N. S.) 672; Gudgen v. Besset, 6 El. & 
BI. 986; 2 Tayl. Ev. (Sth Ed.) § 1135. 

The case of Wiison v. Powers, above cited, was an 
action brought by the payee against the sureties ina 
promissory note. The defense was that the sureties 
had been discharged from liability by a written agree- 
ment between the payee and the principal, which was 
delivered to the principal, whereby the time of pay- 
ment was extended. To this the plaintiff replied, and 
sustained his position by proof, that the writing signed 
by him, and which was relied upon as discharging the 
sureties, was delivered asa proposition merely, and 
upon the agreemeat that it should become binding 
only upon the assent of the sureties. The Supreme 
Judicial Court of Massachusetts said: “The manual 
delivery of an instrument may always be proved to 
have been on a condition which has not been fulfilled, 
in order to avoid its effect. This is not to show any 
modification or alteration of the written agreement, 
but that it never become operative, and that its obli- 
gation never commenced.” 

In Benton v. Martin, 52 N. Y. 570, 574, the principle 
is thus stated: 

“Instruments not under seal may be delivered to 
the one to whom, upon their face, they are made pay- 
able, or who, by their terms, is entitled to some inter- 
est or benefit under them, upon conditions, the ob- 
servance of which is essential to their validity; and 
the annexing of such conditions to the delivery is not 
an oral contradiction of the written obligation, though 
negotiable, as between the parties to it, or others 
having notice. It needs a delivery to make the obliga- 
tion operative at all, and the effect of the delivery and 
the extent of the operation of the instrument may be 
limited by the conditions with which delivery is;made. 
And s0, also, as between the original parties and others 
having notice, the want of consideration may be 
shown.” To the same effect are Juillard y. Chaffee, 92 
N. Y. 529, 535, and Reynolds v. Robinson, 110 N. Y. 
654, 18 N. E. Rep. 127, inthe latter of which it was said 
that the rule was now well established that ‘parol 
evidence is admissible to show that a written paper 
which, in form, is a complete contract, of which there 
had been a manual tradition, was, nevertheless, not to 
become a binding contract until the performance of 
some condition precedent resting in parol.” 

The same doctrine was announced in McFarland y. 
Sikes, 54 Conn. 250, 7 Atl. Rep. 408. That was an ac- 
tion upon a note, which, the defendant alleged, had 
been executed and delivered to the plaintiff upon an 
agreement that it should be canceled under certain 
named circumstances, and in the event he demanded, 
by a named day, that it be returned to him. The trial 
court having ruled that the facts relied upon by the 
defendant did not constitute a defense, the Supreme 
Court of Errors of Connecticut, reversing the judg- 
ment, said: ‘‘The error was in applying to the case 
the familiar and well-established rule that parol evi- 
dence is inadmissible to contradict or vary a written 
contract. A written contract must be in force asa 
binding obligation to make it subject to this rule. Such 
a contract cannot become a binding obligation until it 
has been delivered. Its delivery may be absolute or 
conditional. If the latter, then it does not become a 
binding obligation until the condition upon which its 
delivery depends has been fulfilled. Ifthe payee ofa 
note has it in his possession, that fact would be prima 
facie evidence that ithad been delivered; but it would 
be only prima facie evidence. The fact could be shown 
to be otherwise, and by parol evidence. Such parol 
evidence does not contradict the note, or seek to vary 
its terms. It merely goes to the point of its non deliy- 
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ery. The note, in its terms, is precisely what both the 
maker and the payee intended it to be. No one de- 
sires to vary its terms or to contradict them.” 

For the reasons stated, and without considering the 
case in other aspects, we are of opinion that it was 
error to exclude the evidence offered by the defendant 
tending to show that the writing sued on was not de- 
livered to or received by Dulaney as the promissory 
note of the defendant, binding upon him as a present 
obligation, enforceable according to its terms, but was 
delivered to become an obligation of that character 
when, but not before, the defendant examined, and, by 
working them, tested, the mining properties purchased 
by the plaintiff, and elected to take the stipulated in- 
terest in them. According to the evidence so offered 
and excluded, the writing in question never became, 
as between Burke and Dulaney, the absolute obligation 
of the former, but was delivered and accepted only as 
a memorandum of what Burke was to pay in the event 
of his electing to become interested in the property; 
and from the time he so elected, or could be deemed 
to have so elected, it was to take effect as his promis- 
sory note, payable according toits terms. His elec- 
tion, within a reasonable time, to take such interest, 
was made a condition precedent to its liability to pay 
the stipulated price: The minds of the parties uever 
met upon any other basis, and a refusal to give effect 
to their oral agreement would make for them a con- 
tract which they did not choose to make for them- 
selves. 

The judgment is reversed, and the cause is remanded. 





NEGLIGENCE — DamaGes — PremisEs— Lt- 
CENSEE—FIREMAN.—In Beehler v. Daniels, 
29 Atl. Rep. 6, it is decided by the Supreme 
Court of Rhode Island that in the absence of 
statute as to guards, or of invitation upon 
the premises, the owner is not liable to a 
fireman, who has entered in the course of 
his duty at a fire, for leaving his elevator 
well open, and so stacking his merchandise 


as to guide one into it. The court says: 

The plaintiff seeks to recover for injuries caused by 
falling into an elevator well in the defendants’ build- 
ing, which he entered in the discharge of his duty as 
a member of the tire department of the city of Provi- 
dence in answering a call to extinguisha tire. The 
negligence alleged in the first countis a failure to 
guard and protect the well; and in the second count, 
such as a packing of merchandise so as to guide and 
conduct one to the unguarded and unprotected well. 
The defendants demur to the declaration, alleging as 
grounds of demurrer that they owed no duty to the 
plaintiff; that he entered their premises in the dis- 
charge of a public duty, and assumed the risks of his 
employment; that he was in the premises without in- 
vitation from them; and that they are not liable for 
consequences which they could not and were not 
bound to foresee. The decisive question thus raised 
is, did the defendants, under the circumstances, owe 
to the plaintiff a duty,for failure in which they are 
liable to him indamages? The question is not a new 
one, and we think it is safe to say that it has never 
been answered otherwise than in favor of the defend- 
ants. The plaintiff argues that it was his duty to en- 
ter the premises, and, consequently,since an owner 
may reasonably anticipate the liability of a fire, a 
duty arises from the owner to the fireman to keep his 
premises guarded and safe. An extension of this 





argument to its legitimate result, as a rule of law, is 
sufficiently startling to show its unsoundness. The 
liability to fire is common to all buildings and at all 
times, hence every owner of every building must at 
all times keep every part of his property in such con- 
dition that a fireman, unacquainted with the place, 
and groping about in darkness and smoke, shall come 
upon no obstacle, opening, machine, or anything 
whatever which may cause him injury. This argu- 
ment was urged in Woodruff v. Bowen (Ind. Sup.), 34 
N. E. Rep. 1113, but the court said: ‘We are of the 
opinion that the owner of a building in a populous 
city does not owe it as a duty, at common law, inde- 
pendent of any statute or ordinance, to keep such 
building safe for firemen or other officers who ina 
contingency may enter the same under a license con- 
ferred by law.’”? Undoubtedly the plaintiffin this 
case had the right to enter the defendants’ premisés, 
and the character of his entry was that of a licensee. 
Cooley, Torts, 318. But no such duty as is averred in 
this declaration is due from an owner to a licensee. 
This question is discussed in the case just cited, as 
also in many others. For example, in Reardon y. 
Thompson, 149 Mass. 267, 21 N. E. Rep. 369, Holmes, 
J., says: “Butthe general rule is that a licensee goes 
upon land at his own risk, and must take the prem- 
ises as he finds them. An open hole, which is not 
concealed otherwise than by the darkness of the 
night, is a danger which a licensee must avoid at his 
peril.” So in Mathews v. Bensel, 51 N. J. Law, 
30, 16 Atl. Rep. 195, Beasley, C. J., says: ‘The 
substantial ground of complaint laid in the eount is 
that the defendants did not properly construct their 
planer, and, being a dangerous instrument, did not 
surround it with proper safeguards. But their is no 
legal principle that imposes such a duty as this on the 
owner of property with respect toa mere licensee. 
This is the recognized rule. In the case of Holmes y. 
Railway Co., L. R. 4 Exch, 254, Baron Channell says 
that, ‘where a person isa mere licensee, he has no 
eause of action on account of the danger existing in 
the place he is permitted toenter.’?” In Parker \ 

Publishing Co., 69 Me. 178, this question is fully ex- 
amined, the court holding it to be well settled, if the 
plaintiff was at the place where the injury was re- 
ceived by license merely, that the defendant would 
owe him no duty, and that he could not recover. See, 
also, Railway Co. v. Barnhart, 115 Ind. 399, 16 N. E. 
Rep. 121; Gibson vy. Leonard, 37 Ll. App. 344; Bedell 
v. Berkey, 76 Mich. 435,43 N. W. Rep. 308. There is 
a clear distinction between a license and an invita- 
tion to enter premises, and an equally clear distine- 
tion as to the duty of an owner in the two cases. An 
owner owes to a licensee no duty as to the condition 
of premises, unless imposed by statute, save that he 
should not knowingly lat him run upon a hidden 
peril, or willfullyjeause him harm; while to one in- 
vited he is under obligation for reasonable security 
for the purposes of the invitation. The plaintiff’s 
declaration does not set out a cause of action upon 
either of these grounds, and the cases cited and re- 
lied on by him fall within the two classes of cases de- 
eribed, and mark the line of duty very clearly. 
Parker y. Garnard, 185 Mass. 116, was the case of a 
police officer who had entered a building, the doors 
of which were found open in the nighttime, to inspect 
it, according to the rules of the police department, 
and fell down an unguarded elevator well. A statute 
required such wells to be protected by railings and 
trap doors. Judgment having been given for the de- 
fendant at the trial, a new trial was ordered upon the 
ground of a violation of the statute. The court says: 
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“The owner or occupant of land ora building is not 
liable, at common law, for obstructions, pitfalls, and 
other dangers there existing as, in the absence of any 
inducement or invitation to others to enter, he may 
use his property as he pleases. But he holds his 
property subject to such reasonable control and regu- 
lation of the control ofthe mode of keeping and use 
as the legislature, under the police power vested in 
them by the constitution of the commonwealth, may 
think necessary for the preventing of injuries to the 
rights of others and the security of the public health 
of the welfare.” Then, likening the plaintiff to a 
fireman, the court also says: ‘“‘Evenif they must en- 
counter the danger arising from neglect of such pre- 
cautions against obstructions and pitfalls as those in- 
vited or induced to enter have a right to expect, they 
may demand, as against the owners or occupants, 
that they observe the statute in the construction and 
management of their building.’”’ In Learoyd vy. God- 
frey, 188 Mass. 315, a police officer fell down an un- 
covered well in or near a passageway to a house where 
he was called to quell a disturbance of the peace. A 
verdict for the plaintiff was sustained upon the ground 
that the jury must have found that the officer was using 
the passageway by the defendant’s invitation, and that 
the evidence warranted the finding. Gordon vy. Cum- 
mings, 152 Mass. 513,25 N. E. Rep. 978, was the case 
of a letter carrier who fellinto an elevator well in a 
hallway where he was accustomed to leave letters in 
boxes put there for that purpose. The court held that 
there was an implied invitation to the carrier to enter 
the premises. In Engel v. Smith (Mich.), 46 N. W. 
Rep. 21, the plaintiff fell through a trap door left open 
in a building where he was employed. The question 
of duty is not discussed in the case, but simply the fact 
of negligence. In Bennett v. Railroad’Co., 102 U.S. 
577, the plaintiff, a passenger, fell through a hatch 
hole in the depot floor. The court construed the 
declaration as setting out facts which amounted to 
an invitation to the plaintiff to pass over the route 
which he took through the shed depot where the 
hatch hole was. In the present case the plaintiff sets 
out no violation ofa statnte, or facts which amount 
to an invitation, and, consequently, {under the well- 
settled rule of law, the defendants were under no 
liability to him for the condition of their premises or 
the packing of their merchandise. The demurrer to 
the declaration must therefore be sustained. 





CorrorRATION—IRREGULAR EXECUTION OF 
Notes — Powers or Orricers.—In Jn re 
Millward-Cliff Cracker Co., 28 Atl. Rep. 
1072, it appeared that a by-law of corpora- 
tion required the company’s obligations to be 
signed by the treasurer and countersigned by 
the president, but, without the knowledge of 
the directors or stockholders, these officers 
had been in the habit of issuing notes signed 
merely by the treasurer. It was held, that 
such practice did not abrogate the by-law, 
nor clothe the treasurer with any apparent 
authority so to make notes that the treasurer 
of a corporation has no implied authority to 
execute notes for the corporation. Since the 
by-laws are the law of the corporation, and 
must prescribe the duties and powers of offi- 





cers, one who discounts a corporation’s 
paper is charged with knowledge of the au- 
thority of the signing officers. Unless a 
course of business is established between a 
corporation and a bank by which the former’s 
paper, executed not in accordance with its 
by-laws, has habitually been discounted for 
its benefit by the bank, the corporation is not 
estopped to set up such defect to a note fraud- 
ulently issued by one of its officers, who con- 
verted the proceeds. 





Courts—GARNISHMENT IN STATE Court OF 
RECEIVER APPOINTED BY FEDERAL CouRT.— 
The Supreme Court of Minnesota has just 
held in the case of Irwin v. McKechnie, that 
the indebtedness incurred by the receivers of 
a railway company, appointed by the Federal 
Court, while operating the road’ under the 
authority of the court, may be garnisheed in 
a State court. But no executory process can 
be issued against the receives on the judg- 
ment rendered therein. It can only be satis- 
fied, as other demands are satisfied, by an 
application to the court in which the receiver- 
ship proceedings are pending for an order 
directing its payment. 





NEGLIGENCE—EVIDENCE OF ALTERATION AF- 
TER AccipENT.—The proposition that precau- 
tions taken after an accident have no just 
tendency to show that those previously taken 
were not reasonably sufficient is now sus- 
tained by the decided weight of authority 
both in England and in this country, most of 
the courts holding that evidence of after-pre- 
cautions is not admissible in actions for neg- 
ligence (34 Cent. L. J. 466). The courts of 
a few of the States, however, have announced 
a contrary doctrine. Pennsylvania: Mce- 
Kee v. Bidwell, 74 Pa. St. 218; Kansas Rail- 
way Co. v. Weaver, 35 Kans. 412. Until 
recently New Hampshire might have been in- 
cluded. Martin v. Towle, 50 N. H. 31. But 
the Supreme Court of New Hampshire has 
since in the case Aldrich v. Concord & M. 
R. R. Co., followed the weight of authority, 
in terms overruling the case of Martin v. 
Towle, and holding that in an action for per- 
sonal injuries received in an accident on the 
road, evidence that the railroad after the ac- 
cident removed the switch which caused the 
accident is inadmissible to show negligence 
on its part. 
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SITUS OF SHARES FOR THE PURPOSE 
OF TAXATION. 


I. Jurisdiction Either of Person or Prop- 
erty Sufficient to Support the Right of Taxa- 
tion.—In a case in Michigan this proposition 
is laid down: ‘‘A taxisa portion of the prop- 
erty of a citizen required by the government 
for its support in the discharge of its various 
functions and duties, and may be imposed 
when either person or property is within its 
jurisdiction. A personal tax cannot be as- 
sessed against a non-resident; neither can 
the property of a non-resident be taxed, un- 
less it has an actual situs within the State, so 
as to be under the protection of its laws.! 
So, in a case in the Supreme Court of the 
United States, it is said by Chief Justice 
Waite: ‘‘The power of taxation by any State 
is limited to persons, property or business 
within its jurisdiction. Personal property, in 
the absence of any law to the contrary, fol- 
lows the person of the owner, and has its situs 
at his domicile. But, for the purpose of tax- 
ation, it may be separated from him, and he 
may be taxed on its account, at the place 
where it is actually located. * * * If the 
State has actual jurisdiction over the person 
of the owner, it operates directly upon him. 
If he is absent, and it has jurisdiction of his 
property, it operates upon him through his 
property.’’? These quotations show that 
there are two theories, to either one of which 
a State may resort in taxing personal prop- 
erty, according to its necessities or its caprice: 
1. The theory that a State has plenary power 
in respect of taxation over all property, fixed 
or movable, which has an actual existence 
within the limits of the State. 2. The fiction 
that movable property follows the person of 
the owner, and has a situs for the purpose of 
taxation wherever his legal domicile may be. 
These two theories open the road to one of 
the most frequent forms of double taxation, 
not only in respect of corporate shares, but 
also in respect of other personal property. 
For instance, a resident of Rhode Island 
owns shares in a manufacturing corporation 
existing in Massachusetts. The shares are 
taxed in Massachusetts in the form of a tax 
laid against the corporation, and the collec- 


1 Graham Vv. St. Joseph, 67 Mich. 652, 655. 
2 Tappan v. Merchants’ National Bank, 19 Wall. 
(U. 8.) 490, 499. 





tion of the tax is coerced from the corpora- 
tion. And yet, under this fiction that the 
situs of personal property for the purposes of 
taxation is the. residence of the owner, the 
State of Rhode Island lays a tax upon the 
shaie owned by the person named, and by 
exerting its process upon him, either by ar- 
resting his body or seizing his other property, 
coerces from him the payment of the tax— 
which results in a double taxation of the same 
property; a taxation by each sovereignty, 
each proceeding upon the theory that the 
property is within its own limits. Both of 
these theories cannot be right. The situs of 
the property is either within one State or in 
the other; and if it is within the one State, 
the other has no rightful power of taxation 
over it, but the power which it exerts is un- 
just, arbitrary and tyrannical. It is exactly 
the same as though an individual proprietor 
of a cloth manufactory situated in Massachu- 
setts should have his personal domicile in 
Rhode Island, and should have a million dol- 
lars worth of manufactured cloths at his mills 
in Massachusetts, and the State of Rhode 
Island should assume the power to assess and 
coerce from him the payment of a tax upon 
those cloths, upon the fiction that movable 
property follows the owner.® 

Il. Corporate Shares Tawable at the Resi- 
dence of their Owners.—Corporate shares are 
personal property;* and the general rule, 
resting in a fiction of the common law, in re- 
gard to the situs of personal property is that 
it follows the residence of its owner.’ This 
rule applies to corporate shares, so that where 
a different rule has not been established by 
statute, such shares are regularly taxable at 
the residence of their owner.® It follows that 
unless the legislature has changed the rule, 
the shares of the stockholder cannot be listed 
for taxation at the place uf residence of the 
corporation, that being different from the 
place of residence of the shareholder. Thus 
the shares of stock in the Lawrence Gas, 

3 As to this fiction, see further: Pullman’s Palace 
Car Co. y. Pennsylvania, 141 U. S. 18, 23; St. Louis v. 
Ferry Co., 11 Wall. (U.S.) 423; Hays v. Pacific Mail 
Steamship Co., 17 How. (U. 8.) 596. 

4 Seward vy. Rising Sun, 79 Ind. 351. 

5 McKeen vy. Northampton, 49 Pa. St. 519, 525, 88 
Am. Dee. 515. 

6 Conwell v. Connersville, 15 Ind. 150; Henkle v. 
Keota, 68 Iowa, 334, 340; Des Moines Water Co.’s Ap- 
peal, 48 Iowa, 324; Cook v. Burlington, 59 Iowa, 251, 
44 Am. Rep. 679. 
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Coke & Coal Co., belonging to a shareholder 
who resided in Wakarussa township, and not 
in the City of Lawrence, could not be listed 
for taxation in the City of Lawrence.’ 
III. Rule Applicable to Shares Held by 
vesidents in Foreign Corporations.—So there 
are many cases holding that where the legis- 
lature has not prescribed a different rule, the 
owner of shares of the stock of a foreign cor- 
poration is liable to be taxed in respect of the 
shares in the State of his residence, on the 
theory that such shares are personal prop- 
erty which accompany the owner wherever 
he goes.* It logically results from the fore- 
going proposition, that shares in the stock of 
a foreign corporation are taxable in the hands 
of residents of the taxing State, although the 
tangible property of the corporation,’ or even 
its aggregate share capital is taxed in and by 
the State of its situs,’ and even though the 
particular shares have been taxed as the 


7 Griffith v. Watson, 19 Kan. 23. By statute in 
Missouri, the owner of personal property which is 
subject to municipal taxation must deliver to the as- 
sessor a list thereof, with the cash value, stating in 
the list the property by classes, the sixth of which is: 
“The amount of stock or shares in any company or 
corporation not required by law to be otherwise 
listed.” R.S. Mo. 1879, § 4701. The above principle 
applies in the application of this statute; so that a 
city of the second class in that State has power to tax 
shares of stock ina business corporation owned by a 
resident of such city, although the property of the 
corporation is outside the jurisdiction of the city and 
cannot be taxed by it. Nor does it make any differ- 
ence that the property of the corporation is situated 
in another State and taxable there. Ogden v. St. 
Joseph, 90 Mo. 522. Compare Rich v. Packard Na- 
tional Bank, 188 Mass. 527; Smith vy. Burley, 9 N. H. 
423. 

5 Great Barrington vy. County Commissioners, 16 
Pick. (Mass.) 572; MeKeen v. Northampton, 49 Pa. 
St. 519, 88 Am. Dee. 515; Whitesell vy. Northampton, 
49 Pa. St. 526; Dyer v.‘Osborne, 11 R. I. 821, 23 Am. 
Rep. 460; Ogden v. St. Joseph, 90 Mo. 522, 529; Worth 
vy. Commissioners, 82 N. C. 420, 33 Am. Rep. 692; 
Worth v. Commissioners, 90 N. C. 409; Dwight v. 
Springfield, ete. Fire District, 11 Met. (Mass.) 374; 
Story v. O’Donnell, 10 Phila. (Pa.) 575; Graham vy. St. 
Joseph, 67 Mich. 652, 12 West. Rep. 416; 35 N. W. 
Rep. 808; Bradley v. Bauder, 386 Ohio St. 28, 38 Am. 

tep. 547; State v. Branin, 238 N. J. L. 494; Newark 
City Bank y. Assessor, 30 N. J. L. 13; Worthington v. 
Sebastian, 25 Ohio St. 1, 9. 

® McKeen v. Northampton, 49 Pa. St. 519, 88 Am. 
Dec. 515; Bradley v. Bauder, 36 Ohio St. 28, 38 Am. 
Rep. 547; Worthington v. Sebastian, 25 Ohio St. 1; Wat- 
son vy. Spratley, 10 Exch. 236; State v. Branin, 23 N. 
J. L. 484; Newark City Bank v. Assessor, 30 N. J. L. 
13; Sturges v. Carter, 114 U. S. 511, 521; Worth v. 
Commissioners, 82 N. C. 420, 33 Am. Rep. 692. 

10 Seward v. Rising Sun, 79 Ind. 351; Great Bar- 
rington v. County Commr’s, 16 Pick. (Mass.) 572; 
Bradley v. Bauder, 36 Ohio St. 28, 38 Am. Rep. 547. 





property of the shareholder by the State of 
the situs of the corporation, and he has paid 
such tax." A statute subjecting to taxation 
all the shares held by residents of the State 
in foreign corporations, or in particular kinds 
of corporations, extends to shares held by 
residents in foreign corporations ;! the State 
having made no exception in favor of the 
holder of shares in such corporation, it is not 
for the courts to make any. In like manner, 
the owner of shares in a foreign corporation 
is not entitled to a deduction from the tax 
upon his shares, by reason of a tax which 
may be laid upon the property of the corpo- 
ration in the State wherein it is located.” 

IV. Legislature May Change this Situs 
and Tax Shares at Residence of Corporation. 
—But it is competent for the legislature to 
change the situs of shares for the purpose of 
taxation, so as to make all the shares of a 
corporation taxable at the place of residence 
of the corporation,” although this may draw 
(or keep) within the jurisdiction of the taxing 
State, the shares held by residents of other 
States.” Thus, the legislature of a State 
may, and often does, enact that all the shares 
of corporations created and doing business 


Note the reasoning of the court in the last case or p. 
36 of the official report. ° 

11 Dyer v. Osborne, 11 R. I. 321, 28 Am. Rep. 460, 
Note especially the reasoning of the court in support 
of its conclusion, found on page 327 of the official re- 
port. Compare Trowbridge v. Commr’s, 5 Hun (N. 
Y.), 595. 

12 Great Barrington vy. County Commr’s, 16 Pick. 
(Mass.) 572. 

13 Dwight v. Boston, 12 Allen (Mass.), 316,90 Am. 
Dec. 149. The rule has an analogy in regard to the 
taxation of debts secured by mortgages upon realty 
in another State. For the purpose of the taxation of 
such a chose in action, its situs is the domicile of the 
owner and it may be taxed tothe extent of its full 
value, notwithstanding the land itself may be also 
taxed to the same extent in the State where it is sit- 
uated. Kirtland v. Hotchki-s, 42 Conn. 426, 19 Am. 
Rep. 546, affirmed, 100 U. S. 491. 

14 Tappan v. Merchants’ Nat. Bank, 19 Wall. (U. S.) 
490; Street Railroad Co. v. Morrow, 87 Tenn. 406, 2 L. 
R. A. 853; 5 Rail. & Corp. L. J. 248, 11 S. W. Rep. 
348; First Nat. Bank v. Smith, 65 Ill, 44, 53; Danville, 
ete. Co. v. Parks, 88,I1]. 170, 178. See also McLauglin 
v. Chadwell, 7 Heisk. (Tenn.) 389; Bedford v. Nash- 
ville, Jd. 409; Nashville v. Thomas, 5 Coldw. (Tenn.) 
500. 
15 Street Railroad Co. v. Morrow, supra; Baltimore 
v. Baltimore, etc. R. Co., 57 Md. 31; American Coal 
Co. v. County Comm’rs, 59 Md. 185, 192; St. Albans 
vy. National Car Co., 57 Vt. 68, 81; Mortensen vy. West 
Point Man. Co., 12 Neb. 197,10 N. W. Rep. 482; Stock- 
holders v. Supervisors, 88 Va. 293,138. E. Rep. 407. 
Contra, as to taxing their dividends, see Oliver v. 
Washington Mills, 11 Allen (Mass.), 268. 
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within the State shall be subjected to taxa- 
tion at the situs of the corporation. Nor is 
there much difficulty in upholding this power 
on legal theories; for, although the situs of 
the shares for most purposes, including that 
of taxation, where a different rule is not pre- 
scribed by statute, follows their owners," yet 
the taxing power can be, and constantly is, 
exerted wherever property or business can be 
found within the jurisdiction, out of which 
the payment of the tax can be coerced. Be- 
sides, it is clearly competent for the State 
which has created the corporation to pre- 
scribe the conditions under which its mem- 
bers, resident or non-resident, shall hold their 
shares in respect of the exercise of the State’s 
taxing power. Moreover, the corporation is, 
in theory of law, in a sense the trustee of the 
legal title of its shareholders, and the custo- 
dian of the rights represented by their share 
certificates.'* In this sense the shares may 
well be regarded as having a situs at the situs 
of the corporation; so that by exerting its 
taxing power against the corporation, the 
State can coerce the payment of taxes which 
fall ultimately upon the shareholder, whether 
they belong to residents or non-residents of 
the State, as is done every day, and this with- 
out violating any legal theory.” So, under 
the National Banking Act, it is competent 
for the legislature of a State to prescribe that 
the shares of resident stockholders in national 
banking associations shall be taxable at the 
place where the bank is located, and not 
elsewhere.*” 

V. Even in the Case of National Bank 
Shares Held by Residents.—Soon after the 
passage of the National Banking Act, a con- 
troversy arose as to the meaning of the clause 
which permitted shares in such banks to be 
taxed by the State ‘‘at the place where the 

16 Baltimore y. Baltimore, ete. R. Co., 57 Md. 31. 

7 Ante, Il. 

18 2 Thomp. Corp. (in press) § 2486, citing numerous 
cases. 

W For example, the Maryland Act of 1874, ch. 483, § 
87; Baltimore y. Baltimore, ete. R. Co., 57 Md. 31, 35; 
reaflirmed, American Coal Co. vy. Couaty Com’rs, 59 
Md. 185, 192. The reasons which uphold this power are 
ably set forth by Waite, C. J.,in Tappan v. Merchants’ 
Nat. Bank, 19 Wall. (U. 8.) 490, 499; by Alvey, J., in 
American Coal Co. y. County Com’rs, 59 Md. 185, 193; 
by Taft, J., in St. Albans v. National Car. Co., 57 Vt. 
68, 80.82; and by Lurton, J., in Street Railroad Co. y. 
Morrow, 87 Tenn. 406, 2 L. R. A. 853, 860; 5 Rail. & 
Corp. L. J. 248, 11 S. W. Rep. 348. 


*’ ‘Tappan vy. Merchants’ Nat. Bank, 19 Wail. (U. 8.) 
490. 





bank is located, and not elsewhere.’’ In 
some of the States it was held that the legis- 
lature was confined in the exercise of the tax- 
ing power to the towns or districts in which 
the corporation conducted its business ; while 
in others it was decided to apply to the State 
and not to any of its territorial divisions, and 
that such a tax could be assessed upon a 
resident stockholder at the place of his resi- 
dence wherever it might be, within the 
State. The controversy was solved by 
congress in 1868, by passing an amendatory 
act, declaring that the word ‘‘place,’’ in the 
statute, should be taken to mean the ‘‘State’’ 
wherein the bank was located. This, it has 
been held, left but two restraints upon a State 
in the exercise of its taxing power over shares 
in national banks: 1. That such shares shall 
not be taxed at a greater rate than is assessed 
upon other moneyed capital in the hands of 
its individual citizens. 2. That the tax on 
shares of non-residents shall be imposed in 
the city or town where the bank is located. 
In respect of resident shareholders, it left 
the State free to assess their shares for taxa- 
tion either at the place of their actual resi- 
dence or at the place where the bank was 
located, as the legislature may elect.” The 
act of congress confined itself to the policy of 
prohibiting the taxation of such shares by 
States other than those in which the bank 
was situated, and it remained under the 
amendment as before, that the act of con- 
gress prescribed an arbitrary and artificial 
situs for the shares of non-resident holders, 
which situs was the situs of the bank; so that 
such shares could only be taxed by the State, 
or by its subdivisions or municipalities, 
within the city or town where the bank was 
located.” Recognizing this rule, it has been 


21 Burr. Tax 127, 128; Austin vy. Boston, 14 Allen 
(Mass.), 359, affirmed, 7 Wall. (U. 8.) 694; 1 Nat. Bank 
Cas. 15; Clapp v. Burlington, 42 Vt. 579,1 Am. Rep. 
355; Smith, C. J., in Buie v. Fayetteville, 79 N. C. 267, 
2 Nat. Bank Cas, 343. 

22 Buie v. Fayetteville, 79 N. C. 267, 270; First Nat. 
Bank y. Smith, 65 Ill. 44, 48. 

23 Kyle v. Fayetteville, 75 N. C. 445, 449. This is the 
explicit language of the statute, which says that “the 
legislature in each State may determine and direct the 
manner and place of taxing all the shares of national 
banking associations located within the State, subject 
only to two restrictions, that the taxation shall not be 
at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of such 
State, and that the shares of any national banking as- 
sociation owned by non-residents of any State, shall 
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held by the Supreme Judicial Court of Massa- 
chusetts, construing statutes of that State, 
that shares in a national bank of stockholders 
who reside in a regularly organized fire dis- 
trict in the town in which the bank is located, 
cannot be subjected to a tax assessed for fire 
district purposes.** The reason is found in a 
statute which enacts that ‘‘all the shares of 
stock in banks, whether of issue or not, ex- 
isting by authority of the United States or of 
the commonwealth, and located within the 
commonwealth, shall be assessed to the own- 
ers thereof in the cities or towns where such 
banks are located, and not elsewhere, in the 
assessment of all State, county and town 
taxes imposed and levied in such place, 
whether such owner is a resident of said city 
or town or not,’’ etc.” It is perceived that 
this statute confers no authority to lay a tax 
upon such shares for fire district purposes. 
The conclusion of the court, therefore, was 
that an assessment of a tax for such a pur- 
pose, even upon a shareholder residing in the 
town where the bank was located, was il- 
legal.” 

VI. Subject to Qualification.—What is here 
said must be taken subject to any restraints 
imposed upon the legislature of the State in 
respect of the exercise of the power of taxa- 
tion, by the constitution of the United States 
or by the constitution of the State. It should 
also be noted that there are decisions of re- 
spectable courts denying the power of the 
legislature of a State to lay a tax upon the 
shares of domestic corporations held by non- 
residents. There is, for instance, a holding 
in Massachusetts, to the effect that the situs 
of shares for the purposes of taxation being 
the residence of the shareholder, the State 
has no power to tax the shares of non-resi- 
dent shareholders in domestic corporations, 
by the device of requiring the corporation to 
reserve a certain portion of all dividends on 
its shares owned by non-residents, and to pay 


be taxed in the city or town where the bank is located» 
and not elsewhere.”” Rey. St. U. S. § 5219. 

24 Rich v. Packard National Bank, 188 Mass. 527. 

25 Public Stats. Mass. ch. 13, § 8. 

*6 The court add that ‘tthe rules which formerly 
prevailed when bank shares, like other personal 
property were taxable to the owner in the place of 
his domicile, and were thus taxable to him, if a resi- 
dent in a fire or school district, for the purposes 
thereof, do not apply in the present system: Dwight 
v. Springtield, ete. Fire District, 11 Met. ( Mass.) 374; 
Little y. Little, 131 Mass. 367.” 





the same into the State treasury.” So the 
Supreme Court of Tennessee, in an early case 
which has been much cited and commented 
on, held that it is beyond the power of the 
legislature of a State to impose a tax upon 
the shares of a corporation of the State which 
are held by non-residents.”> The conclusion 
of the court was based upon the premises 
that corporate shares, being intangible, can 
have no actual situs, and ‘‘must therefore of 
necessity follow the person of the owner.’’” 
But this premise is quite unsound. It is not 
necessary that the situs of intangible prop- 
erty, for the purposes of taxation, should 
follow the person of the owner. The doctrine 
is rather allied to the common law fiction 
that the situs of all personal property follows 
the residence of the owner; and to say that 
the legislature which created the corporation 
cannot abotish that fiction in respect of it, is 
tantamount to saying that the legislature 
cannot change the common law. The Massa- 
chusetts case above referred to,” is equally 
unsound in so far as it proceeds upon the 
same premise. But it should be noted that 
the Massachusetts court seek support for 
their conclusion in the proposition that a tax 
laid upon the shares of non-residents, while 
no tax is laid upon the shares of residents, 
would be a violation of that clause of the 
constitution of the United Statess, which se- 
cures to the citizens of one State the privi- 
leges and immunities of the citizens of the 
several States.*! 
Seymour D. THompson. 


27 Oliver v. Washington Mills, 11 Allen (Mass.), 268. 

23 Union Bank y. State, 9 Yerg. (Tenn.) 490. 

29 Thid. p. 500. 

30 Oliver v. Washington Mills, 11 Allen (Mass.), 268. 

51 There is also a holding by a federal district judge 
relating to the power of a city to tax its own obliga- 
tions held by non-residents, in which, independently 
of a statute expressly exempting such obligations 
from taxation, the learned judge intimates that ‘‘as 
arule of law, where there is no pre-existing legis- 
lation, they have no situs except thet which is im- 
parted by the residence of the owner; and to attempt 
to tax outside of that residence is to add to the quali- 
ties of personal property that of having an artificial 
and forced location, contrary to the settled rules 
which govern that class of property.”’ De Vignier vy. 
New Orleans, 16 Fed. Rep. 11, 12. 
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DURESS—AVOIDANCE OF CONTRACT. 
CITY NAT. BANK OF DAYTON V. KUSWORM. 


Supreme Court of Wisconsin, June 2, 1894. 


1. A wife may avoid her contract, extorted by a 
threatened criminal prosecution of her husband, on 
the ground of duress. 


2. The fact that plaintiff gave defendant the notes 
her husband had forged, together with others given 
by him as security therefor, to be given to the hus- 
band, which she did, and the same were destroyed by 
the husband, does not estop the wife from avoiding 
her note extorted at the time under threats of prose- 
cuting the husband. Winslow and Pinney, JJ., dis- 
senting. 


Cassopay, J., after stating the facts): The ex- 
ecution of the note in suit having been admitted, 
the plaintiff offered nc evidence. On the part of 
the defendant, the evidence, in effect, tends 
to prove: That on and for some time prior to 
November 1, 1892, the plaintiff held two promis- 
sory notes which it had received froni the defend- 
ant’s husband, Moses Kusworm, each of which 
was signed, ‘‘M. Kusworm,”’ one being for $4,100 
and the other being for $800, making an aggre- 
gate indebtedness of $4,900, for money loaned by 
the plaintiff to him; and that the same were se- 
cured by four, five, or six other notes, purporting 
to be executed by other parties, aggregating in 
amount seven or eight thousand dollars, as col- 
lateral security for the payment of such indebted- 
ness of $4,900. That in the forenoon of November 
1, 1892, one Gebhart, agent for the plaintiff, hav- 
ing both of said notes, and also said notes so held 
as collateral, in his possession, called on the de- 
fendant, and requested to see her husband. That 
she told him her husband was very sick. That 
he said that it made no matter, that he must see 
him, that her husband had borrowed $4,900 from 
the plaintiff bank, and that he had come there to 
either get the money or security. That she then 
obtained permission from the nurse for Gebhart to 
see Mr. Kusworm. That Gebhart then had an in- 
terview with Mr. Kusworm in his room alone, 
neither she nor the nurse being present; that 
finally Mr. Kusworm called the defendant, and 
she went into his room. That Mr. Kusworm then 
told her to put on her cloak and hat, and go with 
Mr. Gebhart to Mr. Stone’s house, and secure 
Gebhart for $4,900 on the mortgage of $12,000 in 
which the defendant had an equity of $6,000, the 
other $6,000 of which belonged to Stone, a cousin 
of Mr. Kusworm. That Gebhart then told her 
that he had notes with him for $4,900 which her 
husband had forged; that he would have the 
Pinkerton detectives take her husband back to 
Ohio and put him in the hospital until he was 
able to go to jail, and would then put him in 
prison. That she protested, on account of her 
husband's dying condition, and that it would rob 
her home and her two little children of a father. 
That she almost fainted. That Gebhart then said, 
*‘No matter,’’ that he had come as the agent of 





the bank, and must fulfill his duty; that he must 
either take Mr. Kusworm back to Ohio or must 
take up these notes which Mr. Kusworm had 
forged. That thereupon she and Gebhart took a 
cab, and drove to the office of the plaintiff's at- 
torney, and that the attorney then got into the 
cab, and they all drove to the house of Stone. 
That Stone was not at home, and so she left a 
note, requesting him to call at the attorney’s of- 
fice at three o’clock that afternoon. That she re- 
turned to her home, and found her husband un- 
der the effects of a sleeping powder, but she was 
cautioned by the nurse not to speak to him for 
fear that he might die from the effects. That the 
defendant was ina very delicate condition and 
weak at the time, having been in the family way 
for more than three months, but that she man- 
aged to get back to the attorney’s office at the 
time appointed. Thatshe found Gebhart and his 
attorney there, but Stone did not arrive until some 
minutes afterwards. That Gebhart at once re- 
peated his threats. That, when Stone came, she 
introduced Gebhart to him as the man who 
claimed thai her husband had forged notes to the 
amount of $4,900, and that he had come there to 
secure the debt Mr. Kusworm was liable for, or 
take him back to Ohio. That she said that, in 
order to prevent her husband from being taken 
back to Ohio and prosecuted, she was willing to 
turn over her equity in the mortgage mentioned 
to secure the plaintiff. Stone stepped out and 
got the mortgage, and returned with itina few 
minutes, and thereupon Gebhart and his attorney 
took the matter under advisement, with an agree- 
ment that she and Stone, respectively, would 
meet them at the same office the next morning at 
11 o’clock. That she was compelled to wait in 
the rain for a long time for the cable cars. That 
she got home about 8 o’clock in the evening. That 
she found her children waiting and her husband 
scarcely able to open his eyes. That she retired 
without eating anything and spent a sleepless 
night. That, upon returning to the attorney’s of- 
fice the next morning, she found Gebhart and 
Stone there. That Gebhart refused to accept the 
security she had offered. for the reason that 
Stone’s part of the mortgage was prior to hers. 
That Gebhart finally offered to accept the se- 
curity if Stone would agree in writing to pro rate 
with the plaintiff in the mortgage. That Stone 
at first refused. That Gebhart then repeated his 
threats, and the defendant cried and begged of 
Stone to consent, and thus save her husband, and 
that he would lose nothing by it; and thereupon 
Stone consented, and signed the agreement, and 
the defendant signed the note in suit. That 
Gebhart then handed an envelope to Stone. sup- 
posed to contain the note of $800 and the note of 
$4,100, each signed ‘*M. Kusworm,” und also the 
notes to the aggregate amount of seven or eight 
thousand dollars held by the plaintiff as collateral 
thereto, and that Stone thereupon, and in the 
presence of Gebhart, handed the envelope with 
the notes therein to the defendant with direction 
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to give them to her husband. That the 
defendant took the envelope with the notes 
therein from Stone, and delivered them to 
her husband as so directed. That she did 
not examine the notes in the office, and 
never saw them thereafter, and had no knowledge 
as to where they were That she had no conver- 
sation with Stone, and did not see him on either 
of the days mentioned except in the presence of 
Gebhart and his attorney. That Stone did not see 
Mr. Kusworm on either of those days, and had 
not seen him for several weeks before, and did 
not see him for several weeks afterwards. That 
the only connection Stone had with the matter 
was®y reason of his owning a part of the mort- 
gage as mentioned. That the defendant did not 
know what her husband had done with the notes. 
That he died December 5, 1892, and she was the 
executrix of his will. That she had looked over her 
husband’s papers, but had never found the notes. 
The defendant positively swears that she never 
signed the $800 note or the $4,100 note, and that 
she never authorized her husband to sign either 
of these notes or any notes; but on her cross-ex- 
amination a power of attorney was presented, 
bearing date September 18, 1891, and which she 
admits to have been signed by her; authorizing 
her husband to sign and indorse notes; and it is 
contended on the part of the plaintiff that Mr. 
Kusworm signed the $800 note and the $4,100 note, 
respectively, ‘‘M. Kusworm,’’ meaning thereby 
the defendant, Mollie Kusworm, instead of Moses 
Kusworm. Whatever may be the fact in that re- 
gard, yet the evidence in the record is very 
strongly against any such contentions. There is 
no evidence that either of those notes was signed 
by an agentinstead of the principal. There is no 
evidence that Gebhart at any time during any of 
the several interviews mentioned, claimed or pre- 
tended that the defendant was the maker of either 
of those notes, or that the defendant was, at any 
time before the making of the note in suit, in any 
way indebted to the plaintiff, or that he was there 
seeking security for any indebtedness of the de- 
fendant. Since the verdict was directed for the 
plaintiff, we must, for the purposes of this appeal 
assume that the $800 note and the $4,100, note were 
each signed‘*M. Kusworm,”’’by Moses Kusworm, as 
for his own signature, and not as and for the sig- 
nature of his wife. There is no evidence that Mr. 
Kusworm actually forged any note, but simply 
that Gebhart charged him with having forged the 
notes as mentioned. It is true that the defendant 
testified to the effect that Gebhart claimed that he 
forged notes in the amount of $4,900; but, from 
the whole evidence, it is very apparent that the 
real charge made by Gebhart was to the effect 
that Mr. Kusworm had forged sundry names to 
the four, five, or six notes, aggregating seven or 
eight thousand dollars, which the plaintiff held 
as collateral security for his indebtedness to the 
plaintiff bank, as mentioned. Upon such evi- 
dence the trial court directed a verdict in favor 
of the plaintiff and against the defendant. The 





correctness of such ruling is the only question for 
review. 

Manifestly, the defendant cannot avoid paying 
the note upon the mere ground that it was given 
to compound a felony. Catlin v. Henton, 9 Wis. 
442; Shultz v. Catlin, 78 Wis. 611, 47 N. W. Rep. 
946. The only defense available, if any, would 
seem to be that the defendant was prevailed upon 
to give the note in the suit by duress. As a gen- 
eral rule the defense of duress is not available in 
an action upon a note given to prevent the crim- 
inal prosecution ofanother person. To this rule 
there are certain well-established exceptions. 
Among other exceptions, a wife may avoid her 
contract, otherwise valid, by reason of a threat- 
ened criminal prosecution of her husband, and 
conversely; and so afather may avoid his con- 
tract by reason of a _ threatened crim- 
inal prosecution of his son, and  conver- 
sely. Thus in Bayley v. Williams, 4 Giff. 
638, affirmed L. R. 1 H. L. 200, a son 
forged his father’s name, as indorser; upon cer- 
tain promissory notes, and obtained money 
thereon from his bankers. The fact of the for- 
geries having been discovered, which the son did 
not deny, the bankers, without any direct threat 
of any prosecution, insisted upon a settlement, to 
which the father was to bea party. The father 
consented, and agreed in writing to make an 
equitable mortgage of his property to secure his 
son’s indebtedness; and it was held that the 
father was not a free and voluntary agent in the 
making of such agreement. and hence that the 
same was invalid. The threatening language to 
the father in that case was: ‘If the bills are 
yours, we are allright. If they are not, we have 
only one course to pursue; We cannot be parties 
to compounding a felony. It is a serious matter. 
It is a transportation for life.’’ This is exceedingly 
mild when compared with the language ad- 
dressed to Mrs. Kusworm, and yet, in the opinion 
of Lord Westbury in that case, itis said: ‘I re- 
gard this as a transaction which musi necessarily, 
for purposes of public utility, be stamped with 
invalidity, because itis one which undoubtedly, 
in the first place, is a departure from what ought 
to be the principles. of fair dealing between man 
and man; and it is also one which, if such trans- 
action existed to any considerable extent, would 
be found productive of great injury and mischief 
to the community.’’ The same principle has 
frequently been applied in avoiding contracts 
made to prevent the criminal prosecution of a 
parent or child, a husband ora wife, not only in 
England butin this country. Whitmore v. Forley, 
43 Law T. (N.S.) 192, affir aed 45 Law T. (N. S.) 
99; Seear v. Cohen, Jd. 5! 3; MeClatchie v. Has- 
lam, 63 Law T. (N. 8S.) 376; Harris v. Carmody, 
131 Mass. 51; Foley v. Greene, 14 R. I. 618; Coff- 
man v. Bank, 5 Lea, 232; Bank v. Bryan, 62 Iowa, 
42,17 N. W. Rep. 165; Express Co. v. Duffev, 48 
Ga. 358: Bank v. Kirk, 90 Pa. St. 49; Jordan v. 
Elliott, 12 Wkly. Notes Cas. 56; Town of Sharon 
v. Gager, 46 Conn. 189; McMahon v. Smith, 47 
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Conn. 221; Bank y. Copeland, 18 Md. 305; Tap- 
ley v. Tapley, 10 Minn. 448 (Gil. 360); Meech v. 
Lee, 82 Mich. 274,46 N. W. Rep. 383; Eadie v. 
Simmons, 26 N. Y. 9; Osborn v. Robbins, 36 N. 
Y. 365; Adams v. Bank, 116 N. Y. 606, 23 N. E. 
Rep. 7; Shultz v. Culbertson, 46 Wis. 313, 1N. 
W. Rep. 19; Jd. 49 Wis. 122, 4 N. W. Rep. 1070; 
Shultz v. Catlin, 78 Wis. 611, 47 N. W. Rep. 946. 
Upon these adjudications and the evidence be- 
fore us, it is very clear that the note upon which 
this action is brought was obtained from the de- 
fendant by{ duress, and for that reason void. 
It is contended, however, that, duress is a species 
of fraud, and that the defendant cannot rescind 
the contract for duress without first restoring to 
the plaintiff the benefits secured by making the 
contract. It is undoubtedly true that, if a party 
invokes the aid of equity to set aside a contract 
by virtue of which he has received a benefit, he 
will be required to restore such benefit as a con- 
dition of obtaining such relief. This is upon the 
familiar principle of estoppel in pais. Thus, 
where a party aflirms a contract in part, he is 
thereby estopped from disaffirming it as to the 
residue. ‘It is afdoctrine,’’ said Nelson, J., 
‘when properly understood and applied, that 
concludes the truth in order to prevent fraud and 
falsehood, and imposes silence on a party only 
when in conscience and honesty he should not be 
allowed to speak.”? Van Rensselaer v. Kearney, 
11 How. 326. ‘In short and popular language,” 
said Wilde, B., *‘a man is not permitted to charge 
the consequences of his own fault in others, and 
complain of that which he has himself brought 
about.”’ Swan vy. Australasian Co.,.7 Hurl. & N. 
633. ‘The doctrine of estoppel in pais always 
presupposes error on one side and fault or fraud 
upon the other, and some defect of which it 
would be inequitable for the party against whom 
the doctrine is asserted to take advantage.” 
Morgan v. Railroad Co., 97 U.S. 716. The ques- 
tion recurs whether, upon the principles stated, 
the defendant has done anything to estop her 
from defending against the note in suit. She is 
not here invoking the aid of a court of equity. 
She is simply resisting the enforcement of an ex- 
ecutory contract on the ground that her signature 
to the same was procured by duress. As in- 
dicated, her defense, as appears from the record. 
is complete, unless her conduct has been such as 
to render it equitable for her to make it. It cer- 
tainly cannot be said, as a matter of law, upon 
the record before us, that the defendant received 
any pecuniary benefit or consideration for sign- 
ing the note in suit, or that she was in any way lia- 
ble upon or on account of any of the notes sur- 
rendered by the plaintiff at the time she signed 
that note. If the evidence before us is true, then 
she signed that note for the sole purpose of saving 
her sick husband from arrest, prosecution, and 
imprisonment. The envelope, containing the 
notes of $800 and $4.100, each signed **M. Kus- 
worm.”’ and the collaterals thereto, was not de- 
livered by Gebhart to the defendant, but to Stone. 





Stone thereupon, in the presence of Gebhart, 
handed the same tothe defendant, with the di- 
rection that she deliver the same to her husband. 
In pursuance of such direction, she did deliver 
the same to her husband. If the _ evi- 
dence in the record is true, then that is 
all she ever saw of, or had to do with, that en- 
velope, or any of the notes thus contained therein. 
There is no evidence in the record that the de- 
fendant exacted, asa condition of her signing 
the note in suit, that Gebhart should surrender 
to her any of the notes so contained in 
that envelope, or that there was any agree- 
ment or understanding to that effect. Stone 
Was a cousin of Mr. Kusworm, and, ap- 
parently his friend; but there is no evidence 
that he was his agent, or had any authority to 
act for him, much less that he acted as the agent 
of the defendant. What he did in the matter was 
purely voluntary on his part, and as the result of 
his Owning a mortgage with the defendant. as 
mentioned. Upon the evidence before us, the 
legal effect of the transaction seems to be no 
different from it would have been had Mr. Kus- 
worm been present, and Gebhart had delivered 
the envelope with the notes therein directly to 
him. Suppose such had been the facts, and Mr. 
Kusworm had immediately in the presence of 
Gebhart, thrown the notes contained in the en- 
velope into the fire, and burned them up, would 
the defendant thereby have been estopped from 
making the defense of duress? In some of the 
cases cited the wife signed the contract by the 
duress of her husband; nevertheless, it was held 
that her defense of duress was available. 

There can be no such thing as estoppel in pais, 
except by reason of something said or done by 
the person estopped; certainly not by the inde- 
pendent act of another person, even though such 
other be her husband. The mere fact that the 
defendant delivered the package to her husband, 
as directed, in the presence of and acquiesced in 
by the plaintiff's agent, does not make it inequi- 
table for her to resist the enforcement of an ex- 
ecutory contract which she signed only by reason 
of the plaintiff’s duress. It is a well-recognized 
principle of law that, where a loss must be borne 
by one of two innocent persons, it shall be borne 
by him who occasioned it. Karow y. Insurance 
Co., 57 Wis. 61, 15 N. W. Rep. 27, and cases 
there cited. If the two parties were equally in- 
nocent, yet if the notes contained in the envelope 
were destroyed by Mr. Kusworm without the 
privity of his wife, then it was in consequence 
of Stone’s direction, with Gebhart’s consent, that 
they should be delivered to him, and not that the 
defendant was the mere instrument of making 
such delivery. But the parties were not equally 
innocent. On the contrary, as appears from the 
evidence, the defendant was the victim of very 
cruel duress on the part of the plaintiff. There 
seems to be a dearth of authorities upon the pre- 
cise question here presented. In some of the 
numerous cases cited, and especially those in 
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equity, restoration was made or tendered or made 
a condition of the judgment, while in others the 
question is not mentioned. In Jordon v. Elliott, 
supra, the victim of the duress was induced to sign 
a receipt acknowledging the surrender of her 
son’s note, and a policy of insurance on his life 
held by Jordon as collateral thereto. which he 
assigned to the defendant. Jordon burned the 
note in the presence of the defendant, but left the 
policy. and the assignment thereof, at her house. 
Of course, there could be no restoration of the 
note, and it does not appear that the policy was 
restored; but the Supreme Court of Pennsyl- 
vania affirmed the judgment in favor of the 
mother. There are numerous cases where du- 
ress or fraud has been made available as a de- 
fense, or the ground of recovering back money 
paid, or setting aside contracts executed, with- 
out restoration. Foss vy. Hildreth, 10 Allen, 76; 
Manding v. Albee, 11 Allen, 520; Kent v. Born- 
stein, 12 Allen, 342; Chandler v. Simmons, 97 
Mass. 508; Brewster v. Burnett, 125 Mass. 68; 
Morse v. Woodworth, 155 Mass. 233, 27 N. E. 
Rep. 1010, and 29N. E. Rep. 525; Highman v. 
Harris, 108 Ind. 246, 8 N. E. Rep. 255; Baldwin 
v. Hutchinson (Ind. App.), 35 N. E. Rep. 711; 
Dimmitt vy. Robbins, 74 Tex. 441,128. W. Rep. 
94; Brown v. Peck, 2 Wis. 261. In some of these 
cases there was a failure to return a release of a 
claim, or a discharge of a former suit; in some, 
afailure to return a note and worthless securities; 
in some, a failure to return counterfeit bills; in 
some, a failure to restore money paid to a minor, 
and by him wasted; in some, a failure to restore 
money or property paid or delivered to some 
person other than the victim of the duress or 
fraud. The rule seems to be stated fairly well by 
the late Mr. Justice Mitchell, of Indiana, in one 
of the cases cited. as follows: ‘‘If the results of a 
contract or settlement, by which a party is 
sought to be estopped, or which is set up 
to prevent the assertion of a right, are such 
as to be of no benefit to one, or no detri- 
ment to the other, contracting party, that is, if 
nothing of value was parted with on the one 
hand or received on the other, the contract may 
be disaffirmed without a formal restoration, on 
the principle that the law does not require an 
idle ceremony.’’ Here the defendant received for 
herself no pecuniary benefit or thing of value. 
Shouid it be made to appear upon a trial that the 
defendant, as executrix of her husband’s estate, 
actually received the notes contained in the 
package. or otherwise became a party to the de- 
struction or conversion of them, a different ques- 
tion would be presented. The judgment of the 
Circuit Court is reversed, and the cause is re- 
manded for a new trial. 


Nove.—That an executory contract may be avoided 
or rescinded which has been made under the influ- 
ence of such duress as the evidence in the principal 
case tends to prove is quite well established. The 
avoidance or rescission in such a case stands on the 
same ground as avoidance or recission of a contract 





induced by fraud. Duress is in fact a species of fraud. 
Cooley on “orts (2d Ed.), 592; Reynolds v. Cope- 
land, 71 Ind. 422. Logically and necessarily, the same 
conditions will be imposed in a case of duress as ina 
case of the more common kinds of fraud. One of 
these conditions universally insisted upon is that the 
defrauded party must return or offer to return the 
consideration, if any has been received, or its equiva- 
lent in case return of the specific consideration be im- 
possible. Van Trott v. Wiese, 36 Wis. 439-448. There 
is no exception to this rule, at least as applicable to 
persons of full age and mental competency. It is true 
that where a consideration has been received which is 
worthless, or represents nothing of value, its return 
will not be required, because such return would bea 
mere idle ceremony. The judges who dissent from the 
opinion of the court in the principal case say that 
most of the cases relied upon in the majority opinion 
as justifying the decision are cases where the return 
of the consideration was excused because it was ab- 
solutely worthless. In Foss v. Hildreth, 10 Allen, 76, 
the party who was seeking to avoid a contract induced 
by fraud and duress did not return a discharge of a 
groundless action pending against him, and the court 
says that such return was not necessary, because “the 
discharge is not property of any value to the defend- 
ant, nor is it of any use tothe plaintiff.” It appeared 
in that case, also, that the plaintiff made the voidable 
contract while intoxicated, and the court remarks 
that, where a person non compos makes a deed and 
receives a valuable consideration for it, he may avoid 
it without first returning the consideration. Manning 
v. Albee, 11 Allen, 520, was an action of replevin fora 
quantity of clothing which Manning had been in- 
duced to trade to one French in exchange for French’s 
promissory notes, with certain bonds as collateral. 
The bonds were represented as very valuable, but 
were in fact worthless. Albee afterwards took pos- 
session of the clothing, claiming to have bought it of 
French, and French disappeared. Manning then as- 
certained that the bonds were worthless, and brought 
replevin for the goods against Albee, French not be- 
ing found. The objection was made that the action 
could not be maintained without surrender of the 
note and bonds, but the court holds that to be unnec- 
essary, because it appeared that French could not be 
found, so that the tender to him was impossible, and 
the defendant was in no event entitled to them. In 
Kent vy. Bornstein, 12 Allen, 342, the return of a 
counterfeit bill was held unnecessary, because it was 
entirely worthless. In Chandler y. Simmons, 97 Mass. 
508, it was held unnecessary for a minor, in avoiding 
his deed made during infancy, to return such part of 
the consideration as he has wasted or spent during 
minority, but the decision is plgced upon the express 
ground that the consideration had been spent during 
minority, and the principle is recognized that, if he 
retained the consideration after becoming of age, he 
would aflirm the contract. In Brewster v. Burnett, 
125 Mass. 68, the return of counterfeit bonds was not 
required, because they were entirely worthless. In 
Morse v. Woodworth, 155 Mass. 233, 27 N. E. Rep. 
1010, and 29 N. E. Rep. 525, the plaintiff was not re- 
quired to return a release given by defendant, because 
it was not property, and, after rescission, it became of 
no effect. In Higham vy. Harris, 108 Ind. 246, 8 N. E. 
Rep. 255, it is held that, “if nothing of value was 
parted with on the one hand or received on the 
other, the contract may be disaflirmed without a 
formal restoration, on the principle that the law does 
not require an idle ceremony.” In Baldwin vy. Huteb- 
inson (Ind. App.), 35 N. E. Rep. 711, the return of an 
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agreement not to prosecute the plaintiff was held un- 
necessary, because it was “wholly valueless.” The 
case of Dimmitt v. Robbins, 74 Tex. 441, 12 S. W. Kep. 
94, was a case where Dimmitt was attacked by armed 
robbers, who demanded a ransom. Robbins, who was 
present, pretended to give the robbers $2,500 in an en- 
velope for Dimmitt’s release, and afterwards sued 
Dimmitt for the $2,500 as for money loaned. A judg- 
ment in favor of Robbins was reversed, because the 
evidence did not show that the envelope contained 
$2,500 and, further, because the evidence showed that 
Robbins was a confederate of the robbers, which fact 
rendered void any contract such as claimed by Rob- 
bins. In Brown vy. Peck, 2 Wis. 261, Brown was ex- 
cused from returning the $100 which it was claimed 
he had received, because in fact he never received it. 
The court says: ‘There was in fact no valid, legal 
payment made, nor any received.” The money was 
left in the hands of one Leland, and never came into 
the possession of Brown. "The foregoing cases seem to 
be relied upon in the opinion of the court as justify- 
ingin some way the proposition that a contract may 
be rescinded without return of the consideration. As 
a matter of fact, the dissenting judges contend that 
not one of them sustains the proposition that, where 
anything of value has been received under a contract, 
rescission can be had without return of such value, 
except, perhaps, in the case of a minor or a person 
non compos mentis. The case of Jordan v. Elliott, 12 
Wkly. Notes Cas. 56, is still more unfortunate as an 
authority. ‘In the present case there is absolutely no 
question,” says Pinney, J., in his dissenting opinion 
“but that Mrs. Kusworm received from the bank, in 
consideration of her note and mortgage, a large 
amount of negotiable securties. According to the testi- 
mony of the witness Stone (which is uncontradicted), 
Mr. Gebhart handed to him (Stone), when he received 
Mrs. Kusworm’s note, two notes, of $4,100 and $800, 
respectively, signed ‘““M. Kusworm,” together with 
four or five collateral notes signed by other persons, 
and aggregating seven or eight thousand dollars, 
which were collateral to the M. Kusworm notes. All 
of these notes Mr. Stone immediately passed over to 
Mrs. Kusworm. There was no claim or proof that all 
of the notes were forged or worthless. The utmost 
claim made by Gebhart was, according to Mrs. Kus- 
worm’s own testimony, ‘“‘I have notes here for $4,900, 
which your husband has forged.”? Granting this to be 
true, there were still notes aggregating seven or eight 
thousand dollars, which were genuine and valuable 
securities, which passed into Mrs. Kusworm’s hands 
as a consideration for the notes which she now seeks 
to avoid. The effect of the decision of the court is 
that she may avoid her own contract without account- 
ing for or returning the consideration thereof, and 
without showing it to*be worthless. I think this is 
contrary to all the law on the subjeet. It is said that 
she received no pecuniary benefit from it because she 
turned all the notes over to her husband. Still, the 
bank parted with it, and, according to the rule laid 
down by Mr. Justice Mitchell, quoted with approval 
in the majority opinion, in order to justify rescission 
without restoration, there must have been “nothing 
of value parted with on the one hand or received on 
the other.” But there was value received by Mrs. 
Kusworm. . The fact that she turned them over to her 
husband, according to Stone’s advice, surely cuts no 
figure. Stone was not the agent of the bank, in any 
sense. He was simply the friend of Mrs. Kusworm. 


The sum and substance of the matter is that she vol- 
untarily, on the advice ofa friend, turned the notes 
over to her husband, and thus disabled herself from 





returning them. Was it ever held that a person by 
voluntarily destroying a consideration received, or 
placing it in the hands of a third party, could relieve 
himself from the necessity of returning it or its value 
in case of rescission? I have yet to see the case which 
holds such a doctrine. There seems to me no element 
of estoppel here as against the bank resulting from 
the fact that Gebhart heard Stone direct Mrs. Kus 
worm to turn over the notes to her husband, and said 
nothing. The notes had passed entirely beyond the 
bank’s control. Gebhart had received Mr. Kusworm’s 
note and mortgage as full and complete satisfaction 
for the bank’s right and interest in them. She could 
do as she pleased with them, and the bank could say 
neither yea nor nay. There was no duty then resting 
upon Gebhart to speak, and, consequently, no estop- 
pel from his failure to speak. The net result seems 
to be from the conclusions reached by the court, that 
the plaintiff loses, without possibility of recovery, the 
notes of M. Kusworm, and the collaterals which it 
lawfully held thereto, as well as the note and mort- 
gage of Mrs. Kusworm. Against such a result I re- 
spectively protest.” 








CORRESPONDENCE. 


A PUZZLING WILL. 

To the Editor of the Central Law Journal: 

The following is a copy of a will probated in the 
State of Indiana, in 1888, which is puzzling some of the 
legal talent here to know just what it means: ‘‘Item 
1st. I give and devise to my sons and daughters as here- 
after mentioned the farm on which we now reside. They 
however selling so much thereof as may be suflicient 
to pay my just debts. I give and devise to my daugh- 
ter, Joanna Jackson, the sum of five dollars, the re- 
mainder to be divided equally between my daughter, 
Malinda Dinius, my sons, H. E. Jackson, Benjamin 
Jackson, F. M. Jackson, Silas Jackson, Simon Jack- 
son and Charles Jackson, and their heirs forever. To 
my husband, Thomas Jackson, I give and bequeath 
one bed, and the residue of my bed and dishes to be 
equally divided between my sons and daughters.” 
What part of the real estate, if any, does Joanna Jack- 
son take? is the query. Does the phrase ‘“‘as herein- 
after mentioned” refer to the names of her sons and 
daughters, or to their portion under the will? some 
say she gets one-eighth of the land, and five dollars out 
of other property, while others say she takes but tive 
dollars in all. Will you give your opinion through 
the JOURNAL, and also let your readers express them- 
selves upon the question? C. 








BOOK REVIEWS. 
KINNEY ON IRRIGATION. 

Mr. Clesson S. Kinney, 
fession a very useful book 
“Trrigation.” I thave looked through it with 
considerable study. The author has evidently 
prepared the work for use in that extended area of 
our country which he denominates the arid and semi- 
humid region, the area where the soil is naturally 
fertile but is practically unproductive until water can 
be artificially supplied. He has sketched the general 
history of irrigation. But irrigation presupposes a 
supply of water. Therefore the author’s work is 
mainly devoted tothe discussion of water rights as 


has given the pro- 
in his treatise on 
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recognized in that region where irrigation is neces- 
sary—how such rights may be acquired and preserved, 
or lost. After the beginning of placer mining in Cal- 
ifornia, the courts taking notice of the local conditions 
and wants, recognized rights in running water which 
had gained a practical existence among miners. In 
the progress of evolvement the right was held to ex- 
tend to all applications of water to useful purposes. 
Riparian rights were held subordinate, that the en- 
tire water supply might be utilized, and thus every 
business and industry derive the benefit of it. Con- 
gress and every legislature in the States covering or 
ineluding the arid region, regulated water rights on 
this basis. The author has lucidly explained and 
stated the law in its origin and in all its stages of de- 
velopment. Hefhas generalized the decisions both 
federal and State, with great thoroughness and ac- 
curacy. His work will be of great value to all per- 
sons who have interests depending on the use of 
water; and to practitioners and judges who have to 
deal with water rights in the Pacific States will be in- 
valuable. J. G. SUTHERLAND. 
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HUMORS OF THE LAW. 





A well-known lawyer on circuit in the North of 
England, curious to know how a certain juryman ar- 
rived at his verdict, meeting him one day ventured 
to ask. ‘*Well,’’ replied he, ‘I’m a plain man, and I 
like to be fair to every one. I don’t go by what the 
witnesses say, and I don’t go by what the lawyers say, 
and I don’t go by what the judge says; but I looks at 
the man in the dock, and I says, ‘He must have done 
something or he wouldn’t be there,’ so I bring ’em all 
in guilty.”’— The Green Bag. 


In a Washington County town, a little while ago, 
the local champion liar was brought up before the 
justice for stealing hens. It was a pretty plain case, 





and by the advice of his lawyer the prisoner said, “I 


plead guilty.”” This surprising answer in place of the 
string of lies expected, staggered the justice. He 
rubbed his head. “I guess—I’m afraid—well, Hiram,” 
said he, after a thoughtful pause, ‘I guess I’ll have to 
have more evidence before I sentence you.” 
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1. ACCORD AND SATISFACTION— Rescission. — Parties 
toan accord and satisfaction may, by a subsequent 
agreement, rescind the same,and restore the debt to 
its original status.—HEAVENRICH V. STEELE, Minn., 58 
N. W. Rep. 982. 


2. ACTION FOR LanpD—Joining Warrantor.—Defend- 
ant, in an action involving title to land may, but is not 
bound to, join his warrantor; and, in not having done 
so, the judgment therein is, as between them, an es- 
toppel to neither.—MCGRt GOR V. TABOR, Tex., 26S. W. 
Rep. 443. 

3. ADMINISTRATION— Accounting.—One who is both 
domiciliary and ancillary administratrix of the same 
estate cannot be called to account in one jurisdiction 
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for assets received in the other.—HAMILTON V. CAR- 
RINGTON, S. Car., 19S. E. Rep. 616. 


4, ADMINISTRATION— Allowance to Widow.— Where 
the administrator is orally notified of the claim made 
by the widow for allowance, is heard in relation there- 
to, and informs the court regarding the circumstances 
of the widow and the estate, the court has jurisdiction 
to make the allowance, there being no statutory re- 
quirement of written notice. — BACON V. PERKINS, 
Mich., 58 N. W. Rep. 835. 

5. ADMINISTRATION—Sale of Decedent’s Land.—The 
fact that a sale of decedent’s land was ordered on a 
petition of the administrator, which, instead of setting 
forth all the facts relied on, referred therefor toa 
former petition, cannot avail en collateral attack.— 
BATEMAN V. REITLER, Colo., 36 Pac. Rep. 548. 

6. ADMINISTRATION—Sale of Land.—A creditor of an 
insolvent decedent who buys the land sold by the ad- 
ministrator to pay debts must pay the latter his com- 
missions, but may retain the balance of his bid to ap- 
ply to the payment of his claim.—CLARIDGE V. LAVEN- 
BURG, Tex., 26S. W. Rep. 324. 

7. ADVANCEMENT — Gift.—A voluntary conveyance 
from parent to child is presumed to be an advance. 
ment, and such presumption is not rebutted by proof 
that the grantor frequently spoke of such conveyance 
as a gift.—PHILLIPS V. PHILLIPS, Iowa, 58 N. W. Rep. 
879. 

8. ADMIRALTY—Arrest of Seamen on Shore.—Where 
seamen have deserted, and are found on shore, their 
wrongful arrest and imprisonment there by procure 
ment of the master is a tort not maritime in character, 
and admiralty has no jurisdiction of a libel to recover 
damages therefor.—BAIN V. SANDUSKY TRANSP. Co., U. 
8. D.C. (Wis.), 60 Fed. Rep. 912. 

9. ADMIRALTY— Maritime Liens.— One who takes a 
barge in payment of adebt is not an innocent pur- 
chaser, so as to entitle him to the benefit of the rule 
that, when the business in which a vessel is engaged is 
divided into distinct seasons of activity, old claims 
must be enforced before the debts growing out of the 
next season are incurred.—_THE ALFRED J. MURRAY, 60 
Fed. Rep. 926. 

10. ALTERATION OF INSTRUMENT— Lease.— Where a 
lease is executed in duplicate, each party retaining a 
counterpart, the lessee’s unauthorized alteration of 
his counterpart, though it annuls it, does not affect 
his rights under the contract actually made.—JONES 
Vv. HOARD, Ark., 26S. W. Rep. 193. 

ll. APPEAL—Authentication of Record.—To secure a 
review of a judgment, the seal of the court must be at- 
tached to the clerk’s certificate to the transcript, as 
Rey. St. 1894, § 661, requires that the transcript shall 
be certified and sealed.—CONKEY V. CONDER, Ind., 37 
N. E. Rep. 182. 

12. APPEAL—Notice—Proof of Service.—Under Code, 
§ 527, yroviding that proof of service of notice of ap- 
peal shall be the same as of service of summons, it 
may be by written admission of a party, but there 
must be evidence of the genuineness of his signature. 
—MOFFITT Vv. MCGRATH, Oreg., 36 Pac. Rep. 578. 

13, APPEAL—Writ of Error—Jurisdiction.—Where, af- 
ter an appeal from a judgment, a writ of error was is- 
sued, which, by stipulation, was not to be prosecuted, 
but was to abide the result on appeal, the Court of Ap- 
peals has no jurisdiction to act on such writ after the 
case has gone to the Supreme Court on writ of error, to 
review its judgment on the appeal.—GAINESVILLE, H. 
& W. Ry. Co. v. Lacy, Tex., 268. W. Rep. 413. 

14. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Where 
the good faith of an assignment for benefit of creditors 
is questioned, and it is positively alleged by one party 
that the assignee is insolvent, while the other party 
simply alleges his belief that he is solvent, and the as- 
signee fails to give bond when required by the court, 
it is proper to appoint a receiver to take charge of the 
assigned estate.—CITY NAT. BANK OF NORFOLK y. 
BRIDGERS, N. Car., 198. E. Rep. 642. 








15. ASSIGNMENT FOR BENEFIT OF CREDITORS—Attor- 
ney’s Fees.—Since the statute requires the assignee 
immediately on taking possession to file a petition and 
inventory, for which he is entitled to allowance for 
reasonable attorney’s fees, to be paid out of the estate, 
a provision in the assignment forthe payment of at- 
torney's fees for drawing the deed of assignment and 
the necessary schedules, and for preparing the as- 
signee’s petition and inventory of assets, does not 
render the assignment void.—MEMPHIS GROCERY Co. 
v. LEACH, Miss.. 15 South. Rep. 113. 

16. ASSIGNMENT FOR BENEFIT OF CREDITORS—Prefer- 
ence.—Where an insolvent debtor, just before making 
an assignment for the benefit of creditors, and after he 
has determined to make it, pays in cash an interest- 
bearing debt, not then due, and the creditor, without 
notice of the debtor’s insolvency, or of his intention of 
making an assignment, receives the payment, and 
sur: enders the evidence of indebtedness, the transuc- 
tion does not constitute a preference within the mean- 
ing of the assignment law.—ILLINOIS PAPER CO. V. 
NORTHWESTERN NAT. BANK, II]., 37 N. E. Rep. 66. 


17. ASSUMPSIT—Action on Order.—G gave plaintiff an 
order for $500 on defendant, payable out of money due 
for work on defendant’s building, andto be charged to 
G’s account,—‘‘the same toapply on the first money 
due” G, and the defendant accepted the order: Held, 
no defense to an action thereon that plaintiff paid no 
consideration therefor.—WELCH V. MAYER, Colo., 36 
Pac. Rep. 613. 

18. ATTORNEY — Disbarment — Application.—A pro- 
ceeding to disbar, on application of a client, who 
claims that he engaged the attorney to settle a claim 
for half the amount collected; that he settled for $500, 
told his.client that he settled for $300, gave him $125, 
aud failed to keep his promise to give him $25 more,— 
will not be entertained till the truth of the matter has 
been settled in a criminal prosecution, or an action to 
recover the money.—WYATT V. STEPHENS, Cal., 36 Pac. 
Rep. 556. 

19. ATTORNEY’S LIEN— Award of Damages. — The 
mortgagor of land sought to be condemned for a street, 
without the mortgagee’s consent, agreed to pay de- 
fendant, an attorney, a portion of any increase he 
might procure in the amount of damages to be 
awarded. Thereafter, the commissioners made a pre- 
liminary report awarding $8,100, and defendant pro- 
cured an increase of $3,4000. Between the date of the 
final report and its confirmation, the mortgaged prop- 
erty was sold under foreclosure: Held, that the pur- 
chaser took the whole awaid, free from any lien in de- 
fendant’s favor.—GATES V. DE LA MARE, N. Y., 37 N. E. 
Rep. 121. 


20. BANKS—Set-off against Dividends.—A bank may 
lawfully set-off indebtedness of a stockholder to the 
bank against dividends accruing on such stockholder’s 
shares,—FIks?t NAT. BANK OF TEXARKANA V. DE MORBE, 
Tex., 26S. W. Rep. 417. 

21. BANKS AND BANKING—Application of Payment.— 
A bank which receives drafts with instructions to ap- 
ply the proceeds to the payment of a certain note held 
by it for collection cannot apply them to any other ac- 
count.—First NAT. BANK OF TEXARKANA V. MUNZES- 
HEIMER, Tex., 26 8S. W. Rep. 428. 


22. BASTARDY—Jurisdiction—Judgment.—Though de- 
fendant in bastardy proceedings was not a resident of 
nor within the State when the proceedings were insti- 
tuted, nor present at the hearing, nor within the State 
till more than two years after the certification of the 
cause to the Circuit Court, if he was afterwards ar- 
rested on warrant of such court it acquired jurisdic- 
tion over him, and could render personal judgment 
against him.—BECKETT V. STATE, Ind., 37 N. E. Rep. : . 
30. 

23. BILL OF EXCEPTIONS—Amendment—A bill of ex- 
ceptions may be amended by the court by a nunc pro 
tunc order to show that a motion for a new trial was 
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made and overruled and exceptions taken thereto.— 
CHURCHILL V. HILL, Ark., 26 S. W. Rep. 378. 

24. BUILDING AND LOAN ASSOCIATIONS—Discount.— 
The taking of a building and loan association of a note 
from a member in excess of the amount loaned is nota 
discount proceeding, within Const. art. 16, § 16, pro- 
hibiting the creation of corporations with banking or 
discounting privileges.—BLAKELY V. EL PASO BLDG. & 
LOAN ASs’N, Tex., 26S. W. Rep. 292. 

25. BUILDING AND LOAN ASSOCIATIONS— Loans.—A 
member of a building and loan association cannot, in 
the absence of any agreement, have the payments on 
his unmatured stock applied on a loan from the asso- 
ciation. SWEENEY V. EL PASO BLDG. & LOAN ASS’N., 
Texas, 26S. W. Rep. 290. 

26. CARRIERS—Connecting Lines— Contract.—Where 
two connecting lines are partners in a shipment of 
freight, the first line is liable for injuries to the goods 
caused by the second line, though the contract with 
the first line was a shipment simply to the connecting 
point.—ATCHISON, T. & 8. F. Ry. CO. Vv. GRANT, Tex., 
268. W. Rep. 286. 

27. CARRIERS—Contract of Shipment.—A petition in 
an action against a carrier for injuries to cattle, al- 
leging that defendant was a carrier engaged in ship- 
ping cattle to and from points in Texas, and, by means 
of connecting lines, to Chicago, and that defendant ac- 
cepted cattle from plaintiff for shipment to Cairo, and 
thence to Chicago, for a certain compensation, charges 
athrough contract of shipment.—FT. WorTH & D. C. 
Ry. Co. v. MCANULTY, Tex., 26S. W. Rep. 414. 

28. CARRIERS—Passenger—Contributory Negligence. 
—Where a passenger alights from a car in the night, 
while the train is running rapidly, after it has passed 
the depot at which he desired to alight, and at which 
it did not stop, he is guilty of contributory negligence. 
FORDYCE V. ALLEN, Tex., 268. W. Rep. 437. 


29. CARRIER—Passenger—Negligence.—Where a rail-- 


road company’s train men leave a wounded enimal 
that was struck by their train on or near the track, so 
that it is struck by another train, thereby causing an 
accident, the company is chargeable with negligence. 
—MEXICAN CENT. Ry. CO. V. LAURICELLA, Tex., 268. 
W. Rep. 301. 

30. CARRIERS OF GOODS — Payment of Charges.—A 
railroad company which receives freight for trans- 
mission beyond its line without demanding pre pay- 
ment of charges cannot claim such charges until it 
has carried such freight tothe end of its line, and is 
ready to deliver itto the connecting carrier; and the 
refusal of the consignee to receive the goods or pay 
the charges atany other point does not entitle the 
company to charge demurrage.—GRAND RApips & I. 
R. Co. v. DIETHER, Ind., 37 N. E. Rep. 39. 

31. CARRIERS OF PASSENGERS— Street-Car Company. 
—A street-car conductor is not such a public officer 
that the company will be free from liability for his 
wrongful ejection of a passenger under a mistaken 
idea that the latter was about to violate the rule of the 
company.—DENVER TRAMWAY Co. V. REED, Colo., 36 
Pac. Rep. 557. 

32. CHATTEL MORTGAGE — Acceptance.—A chattel 
mortgage, though accepted by the trustee to whom it 
is made, creates no lien until accepted by the bene- 
ficiary.—BAUMAN V. JAFFRAY, Tex., 268. W. Rep. 260. 

33. CHATTEL MORTGAGES—Assignment for Benefit of 
Creditors.—An instrument executed by an insolvent 
debtor, reciting that he is indebted to certain persons, 
and therefore, in consideration of one dollar, conveys 
certain goods to atrustee named therein, who is to take 
immediate possession and sell so much thereof as shall 
be necessary to pay the persons in their preferred or- 
der, isachatte! mortgage,and does not contravene 
the assignment law.—MARTIN-BROWN CO. V. SIEBE, 
Tex., 268. W. Rep. 327. 

34. CHATTEL MORTGAGES — Delivery.—When a non- 
resident has made advances to merchants on a parol 
agreement that, if they become embarrassed, they 





shall secure him on their stock, and place his inter- 
ests with an attorney, his consent to receive a mort- 
gage on the goods is express and continuing; and such 
mortgage, as made and delivered to attorneys un- 
known to him and recorded by said attorney, is valid. 
—REYNOLDS V. BLACK, Iowa, 58 N. W. Rep. 922. 

35. CHATTEL MORTGAGES — Judgment.—A chattel 
mortgagee may, in the first instance, as between him- 
self and the original mortgagor, or subsequent pur- 
chasers of the property with notice of the mortgage, 
obtain both a personal judgment and a decree of fore- 
closure.—GUNN V. MILLER, Tex., 268. W. Rep. 278. 

36. CONSTITUTIONAL LAw—Interstate Commerce—Li- 
cense Tax.—A city ordinance which requires payment 
ofa license tax for soliciting or taking orders for 
goods, books, paintings, wares, or merchandise from 
persons other than manufacturers or licensed,mer- 
chants, and which on its face declares the same to bea 
license for ‘‘general revenue purposes,” is not, in its 
application to an agent soliciting fora non resident 
manufacturer, a mere police regulation simply incon- 
veniencing one engaged in interstate commerce, but is 
adirect burden on such commerce, and therefore in- 
valid.—BRENNAN V. CITY OF TITUSVILLE, U. 8. S.C.,14 
S.C. Rep. 829. 

87. CONSTITUTIONAL LAW — Interstate Commerce— 
Ordinance—License.—An ordinance allowing persons 
selling meat of theirown raising, to doso when and 
where they please, without license, and imposing on 
other meat dealers restrictions as tothe time and place 
of selling, and the amount that may be sold, and re- 
quiring them to pay a license tax, is unconstitutional, 
as discriminating against interstate commerce, since 
it prevents dealers in meat raised in other States from 
competing on equal terms with those dealing in meat 
raised in the neighborhood.—GEORGIA PACKING Co. Vv. 
MAYOR, ETC. OF CITY OF Macon, U. 8.C. C. (Ga.), 0 
Fed. Rep. 774. 


38. CONSTITUTIONAL LAW—Obligation of Contracts— 
Municipal Corporations.—A city was authorized by its 
charter to grant water-works privileges to private 
companies, to itself erect water. works, or to purchase 
or condemn water- works erected by others. It granted 
the right to a corporation, and stipulated that it would 
not itself erect competing water-works for a period of 
25 years, but this was notto prevent it from purchas- 
ing or condemning the plant atany time: Held, that 
the stipulation was valid; and thata breach thereof 
by the city would impair the obligation of the contract, 
withinthe meaning of the federal constitution; and 
that, therefore, a Federal Court would have jurisdic- 
tion to enjoin the city from constructing water-works, 
or issuing bonds therefor.—WALLA WALLA WATER Co. 
v. CiIry OF WALLA WALLA, U.S.C. C. (Wash.), 60 Fed. 
Rep. 957. ’ 

39. CONSTITUTIONAL Law — Repeal — Statute.—Laws 
1898, Act 118, ‘‘To revise and consolidate” the laws 
relative to penal institutions, and the government and 
discipline thereof, and ‘‘to repeal all acts inconsistent 
therewith,’ though the acts revised and consolidated 
are not re-enacted and published at length, does not 
violate Const. art. 4, §25, providing that the act re- 
vised and the sections altered or amended shall be re- 
enacted and published at length; the terms “revise” 
and “consolidate” implying the intention to include 
entire control overthe subject, and the provisions of 
the act covering the entire management of such penal 
institutions.—ELLIS V. PARSELL, Mich., 58 N. W. Rep. 
8249. 


40. CONTRACTS—Public Policy.—A contract made by a 
justice of the peace, before whom an affidavit has been 
filed charging with larceny a person who has fledtoa 
foreign country and beyond his jurisdiction, whereby, 
in case the justice secures his arrest and the return of 
the stolen property, he is to receive a percentage 
thereof, is void, as against public policy.—BROWN Vv. 
First NAT. BANK OF COLUMBUS, Ind., 37 N. E. Rep. 158. 

41. CONTRACT—Sale of Building Materials.—A build- 
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ing contract, providing that the contractor should fur- 
nish allthe material to be used in the construction of 
certain houses, is admissible in an action by one from 
whom the assignee of such contract purchased lumber 
on the owner’s credit as his agent against such owner, 
under a denial by the owner of the allegation that the 
purchase was by him.—HALLACK-SAYRE-NEWTON LuM- 
BER Co. V. BLAKE, Colo., 36 Pac. Rep. 554. 

43. CONTRACT TO CONVEY LanD — Consideration.—A 
contract to convey land in consideration of the prom- 
ise ofa married woman to convey her homestead is 
void for want of consideration, since the promise of 
the wife is void, and not enforceable.—WILLIAMS V. 
GRAVES, Tex., 268. W. Rep. 334. 

43, CORPORATIONS— Foreign Corporations—Existence. 
—The secretary of State’s permit to a foreign corpora- 
tion todo business within the State is prima facie evi- 
dence of its corporate existence under the laws of its 
native State.—GALVESTON LAND & IMP. CO. V. PERKINS, 
Tex., 268. W. Rep. 256. 

44. CORPORATIONS—Foreign Corporations—Service of 
Process.—Section 88 of the New Jersey corporation act 
authorizes service to be made upon foreign corpora- 
tions by serving any ‘‘officer, director, agent, clerk, 
or engineer” thereof: Held, that the word ‘‘engineer” 
includes a railroad locomotive driver.—DEVERE V. 
DELAWARE, L. & W. R. Co., U. 8. C. C. (N. J.), 60 Fed. 
Rep. 886. 


45. CORPORATIONS — Stockholders.—One who sells 
land toa company, for speculation, for acash pay- 
ment and the company’s notes, and understands that 
the stockholders have only paid uptheir stock to the 
extent of the cash payment, and will not risk more, 
and thereupon agrees orally to look only to the com- 
pany and his lien on the land for payment of the notes, 
waives recourse onthe stockholders on their unpaid 
stock.—BUSH V. ROBINSON, Ky., 26S. E. Rep. 178. 


46. CORPORATIONS—Trustees—Assessment of Stock.— 
The failure of the trustees of acorporation to levy an 
assessment on the stock forthe purpose of paying a 
mortgage, andthereby preventing a foreclosure and 
reorganization, and a consequent extinguishment of 
the interest of the non-assenting stockholders, is not 
such neglect of duty as will enable dissenting stock- 
holders to overturn the reorganization after it is ac- 
complished; it appearing that the shares, on their 
face, purport to be unassessable, that the trustees are 
advised, by competent attorneys that an assessment 
would be of doubtful legality, and that, if made, it 
would work injustice to many stockholders who have 
previously paid in money under a different plan.— 
SYMMES V. UNION TRUST CO. OF NEW YORK, U.S.C. C. 
(Nev.), 60 Fed. Rep. 830. 

47. COUNTIES — Defective Bridges — Negligence.—A 
bridge crossing a natural outlet for surface water from 
adjoining lands and water that flowed from under a 
railroad near by is nota ‘‘county bridge,’ within the 
rule making counties liable for negligence in failing to 
maintain a county bridge in a reasonably safe condi- 
tion for travel.—REINHART V. BORAD OF COM’RS OF 
MARTIN County, Ind., 37 N. E. Rep. 38. 


48. CouRTS—Jurisdiction.—The institution of a sec- 
ond action between the same parties, substantially on 
the same subject-matter, inthe same court, does not 
deprive the court of jurisdiction of the first action.— 
HAMILTON V. LEvyY,S. Car., 198. E. Rep. 610. 

49. CourRTs—Supreme Court—Jurisdiction.—The pro- 
vision of section 2, art. 6,of the constitution that the 
Supreme Court shall have jurisdiction in civil cases in 
which the State shall be a party held to have already 
been sufficiently supplemented by legislation to obviate 
the objection that the legislature has not provided by 
law in what manner suit should be brought, as required 
by section 22 of said article of the constitution, even 
though the first above quoted constitutional provision 
may not be self-executing, which is not decided.—IN RE 
RULES RELATIVE TO ORIGINAL CASES, Neb., 58 N. W. 
Rep. 945. 








50. CRIMINAL EVIDENCE—Adultery. — Upon a charge 
of adultery, the testimony of the injured husband or 
wife is competent to prove the offense.—STATE V. VOL- 
LANDER, Minn., 58 N. W. Rep. 878. 

51. CRIMINAL EVIDENCE—Assault. — In a prosecution 
for assault to kill, testimony as to the relations between 
defendant and the daughter of the prosecuting witness 
is inadmissible. — STATE V. WILLIAMS, Mo., 26 S. W. 
Rep. 339. 

52. CRIMINAL EVIDENCE—Confession. — A confession 
by accused, though he was not cautioned, is admissible 
to impeach his credibility as a witness, though it did 
not result in a discovery of the fruits of the crime.— 
RAINS V. STATE, Tex., 268. W. Rep. 398. 

53. CRIMINAL EVIDENCE — Witness — Credibility. — 
Where the fact that a witness for defendant was jointly 
indicted with him for the robbery is kept prominently 
before the jury, thereby affecting his credibility, he 
should be allowed to testify that he was acquitted.— 
JACKSON V. STATE, Tex., 268. W. Rep. 194. 

54. CRIMINAL EVIDENCE — Homicide — Character. — 
Testimony of one acquainted with an accused for some 
time under such circumstances that he would be likely 
to hear what was said about him,that he had never 
heard any remark upon his character, is admissible 
as tending to show good character. — COLE V. STATE, 
Ark., 268. W. Rep. 377. 

55. CRIMINAL EVIDENCE—Larceny.—On a prosecution 
for breaking into a car with intent to steal, testimony 
of a witness that he had ordered hardware, including 
12 pocket knives, and that he received a box containing 
all the articles ordered except the knives, is competent 
in connection with other evidence that the box received 
by witness was in the car alleged to have been entered. 
—STATE V. RUSSEL, Iowa, 58 N. W. Rep. 890 


56. CRIMINAL EVIDENCE — Reputation of Accused.— 
Where the defendant, in a prosecution for assault with 
intent to kill, takes the witness stand in his own be- 
half, he may be asked, to impeach his credibility, if he 
has not been before arraigned on a similar charge.— 
HUTCHINS V. STATE, Tex., 268. W. Rep. 399. 

57. CRIMINAL Law — Assault — Arrest. — Under Code 
Cr. Proc. art. 229, an officer to whom it is satisfactorily 
shown that a man has been shot, and that the assailant 
is about to escape, may summon assistance, and arrest 
the assailant at once, without a warrant.—STKWART V. 
STATE, Tex., 268. W. Rep. 203. 

58. CRIMINAL LAW—Assault—Former Acquittal.—Un- 
der Cr. Code, § 25 (Gen. St. 1883, p. 298), declaring that 
involuntary manslaughter is killing, without intent, 
in the commission of an unlawful act, ora lawful act, 
which probably might produce such a consequence, in 
an unlawful manner: provided, that where such in- 
voluntary killing happens in the commission of an 
unlawful act which naturally tends to destroy life, or 
in the prosecution of a felonious intent, it shall be 
murder, — a conviction of involuntary manslaughter, 
consisting of killing M while shooting at W, may be 
p'eaded as a former acquittal of an assault with intent 
to kill W, as it was necessarily found that, in commit- 
ting the shooting, defendant was guilty of no viol :tion 
of law.—CARSON V. PEOPLE, Colo., 36 Pac. Rep. 551. 

59. CRIMINAL LAW — Assault with Intent to Kill.— 
Where one charged with assault with intent to kill 
claimsto have shot with intent to alarm merely, it is 
error to charge the jury to acquitifan intent to kill 
was not proven, as he isin such case guilty of aggra- 
vated assault, and is prejudiced by leaving the jury to 
choose between assault with intent to kill and acquit- 
tal.—MOORE V. STATE, Tex., 268. W. Rep. 403. 

60. CRIMINAL Law — Bail— Liability of Sureties.— 
Sureties on a prisoner’s bail bond are discharged 
where, after having delivered him into the custody of 
the sheriff pursuant to an order of the court under 
Pen. Code, § 1129, he is released by another order, 
made without their application or knowledge, and es- 
capes.—PEOPLE V. MCREYNOLDS, Cal., 36 Pac. Rep. 590. 
61. CRIMINAL LAW—Corroboration of Accomplice.—A 
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defendant who has testified forthe State cannot be 
corroborated by proof of declarations made after 
promises of immunity had been made, or after the 
hope of obtaining a light punishment by becoming a 
witness had sprung into his mind.—CONway V. STATE, 
Tex., 268. W. Rep. 401. 

62. CRIMINYL Law—Forgery.—The offense of uttering 
and publishing a forged instrument is consummated 
where ina trade one offered itto another and passed 
it to him representing that it was given to him by the 
person whose name was signed to it, though the trade 
was not completed, owing to the fact that the other 
person discovered the forgery.—STATE Vv. SHERWOOD, 
Iowa, 58 N. W. Rep. 911. 

63. CRIMINAL LAW—Forgery—Order.—To be the suh 
ject of forgery, an order need not be addressed to any 
person by name.—STATE v. GULLETTE, Mo., 268. W. 
Rep. 354. 

64. CRIMINAL LAaW—Grand Jury.—Under Code, § 4266, 
providing that the grand jury cannot be challenged 
after they are sworn, objectionsto it thereafter made 
are ineffectual.—STATE V. PIERCE, Iowa, 58 N. W. Rep. 
891. 


65. CRIMINAL LAW— Grand Jury — Summoning and 
Impaneling.—Code, § 241, as amended by Acts 2I1st Gen. 
Assem. ch. 42, § 2, provides that not more than one 
grand juror shall be drawn from any civil township, 
unless the jury is drawn from a district containing 
fewer townships than the number of grand jurors re- 
quired to be summoned, and that, if more shall be 
drawn from any township “than are hereby author 
ized, it shall be the duty of the officer drawing such 
grand jury to reject all superfluous names so drawn:” 
Held, that such provisions are mandatory, and that an 
indietment returned by a grand jury having two jurors 
from the same township, in violation thereof, was 
void.—STATE V. RUSSELL, Iowa, 58 N. W. Rep. 915. 


66. CRIMINAL LAW—Homicide.—The fact that defend- 
ant armed himself after an altercation with the de- 
ceased does not necessarily as a matter of law convert 
what might otherwise have been a case of manslaugh- 
ter into the crime of murder.— GOURKO V. UNITED 
STATES, U. 8.8. C.,148. C. Rep. 806. 


67. CRIMINAL Law — Homicide — Insulting Female 
Relative.—A woman who kills anotherin a passion 
aroused by her insults is not within the meaning of 
Pen. Code, art. 597, subd. 4, which provides that one 
killing anotherin a passion aroused by insulting con- 
duct towards a female relative is only guilty of man- 
slaugnter.—MOoORE V. STATE, Tex., 26 8. W. Rep. 404. 

68. CRIMINAL LAW—Larceny—Intent.—To constitute 
alarceny of an estray converted to his own use by 
the finder, the felonious intent to misappropriate 
must have existed at the time of the taking of the es- 
tray into his possession.—LAMB V. STATE, Neb., 58 N. 
W. Rep. 963. 

69. CRIMINAL LAW — Malicious Mischief.—A convic- 
tion for unlawful and willful destruction of’ property 
will not stand where it appears that defendants openly 
and on advice of counsel- destroyed a boat by order of 
the owner of a pond, in an effort to protect his posses. 
sion ofthe pond from the trespasses of the owner of 
the boat, he having repeatedly taken the boat back to 
the water after defendants had hauled it away.— 
PEOPLE V. KANE, N. Y., 37 N. E. Rep. 104. 

70. CRIMINAL LAW—Murder.—Under Code, § 3851, pro- 
viding that, where one pleads guilty to an indictment 
charging murder in the first degree, the court shall 
“proceed by the examination of witnesses, to deter- 
mine the degree of the crime and award sentence ac- 
cordingly,” itis not necessary that the record show 
for what purpose it took evidence concerning his 
guilt, nor of what degree it determined him guilty, 
where it sentenced him to be hung, which is the pun- 
ishment for murder in the first degree only.—STATE 
Vv. CUMBERLAND, Iowa, 58 N. W. Rep. 885. 


71. CRIMINAL LAW—Perjury.— Where an indictment 





charges that defendant committed perjury in swearing 
that he did not see a gaming table in a certain ‘‘ house,” 
proof that he did see a gaming table in a structure 
attached to a saloon closed in on four sides, but not 
above, is insufficient to sustain a conviction.—MAUL Vv. 
STATE, Tex., 268. W. Rep. 199. 

72, CRIMINAL LAW—Rape—Carnal Knowledge.—An in- 
dictment under Code, § 3863, which provides that any 
one having carnal knowledge of a female of such im- 
becility of mind as to prevent effectual resistance is 
guilty of a rape need not state that the criminal inter- 
curse was consummated “with force and against the 
will” of such person.—STATE V. ENRIGHT, Iowa, 58 N., 
W. Rep. 901. 

73. CRIMINAL Law—Sentence—Second Conviction.— 
Rev. St. § 3959, imposing a greater punishment on a 
second conviction, isnot unconstitutional, as putting 
the defendant twice in jeopardy for the same offense.— 
—STATE V. MOORE,|Mo., 26S. W. Rep. 345. 

74. CRIMINAL LAw—Theft.—To take another’s horse 
off the range to ride to a town in order to catch a train, 
and there turn it loose, is not theft, as there is no 
fraudulent intent to appropriate it.~Lucas Vv. STATE, 
Tex., 268. W. Rep. 213. 

75. CRIMINAL PRACTICE—Assault.—Since Pen. Code, § 
23, makes an assault with a deadly weapon, with intent 
to inflict a bodily injury, a felony only if made without 
considerable provocation, or out of a willful malig- 
nant, and abandoned heart, one informed against for 
an assault with intent to murder cannot be convicted 
of an assault, under section 23, as of a lesser, included 
offense.—STATE V. ACKLER, Wash., 36 Pac. Rep. 597. 

76. CRIMINAL PRACTICE — Burglary.—An indictment 
for burglary of a railroad car need not specify whether 
it was a box, closed, flat, or open car.—AGUILLAR V. 
STATE, Tex., 26S. W. Rep. 405. 


77. CRIMINAL PRACTICE—Costs.—Under Rev. St. 1881, 
§ 1666, requiring the grand jury to inquire into the case 
of persons imprisoned on criminal charges, and not in- 
dicted, and of persons under bail to answer criminal 
charges, and not indicted, the indictment of a person 
against whom an information has been filed for the 
same transaction, and prosecution thereunder, oper- 
ates as an abandonment of the information; and the 
proceeding by information, theréfore, does not merge 
into the indictment, so as to carry the costs of the 
former into the latter.—JONES V. STATE, Ind., 37 N. E. 
Rep. 35. 


78. CRIMINAL PRACTICE—Fair Grounds—Gambling.— 
Under Rey. St. 1894, § 2179, forbidding the officers and 
managers of county fairs to rent their grounds for 
gambling purposes, an indictment alleging that de- 
fendant, while acting as superintendent, leased a por- 
tion of the fair grounds ‘‘to be used and occupied with 
apparatus, books, and other devices forthe purpose of 
recording, registering bets and wagers, and selling 
pools, upon the results of races,” is sufficient; such 
purpose consituting a gambling scheme.—STATE V. 
HOWARD, Ind., 37 N. E. Rep. 27. 

79. CRIMINAL PRACTICE—Rape.—An information for 
assault with intent to commit rape need not allege 
either the age of the person upon whom the assault 
was made orthe age of defendant, where it charges 
that the act was committed forcibly, and against the 
will of the prosecutrix.—HALL vy. STATE, Neb., 58 N. W. 
Rep. 929. 

80. DEATH BY WRONGFUL ATTACK.—Act March 20, 
1879, requiring certain train signals at highway cross- 
ings, and giving a right of action for injuries sustained 
from lack of such signals, but limiting the recovery to 
$5,000, was repealed as to the amount of damages for 
death by Act April 8, 1881, giving an action for death 
by wrongful act, with recovery up to $10,000, for the use 
of the widow and children or next of kin.—PITTSBURG, 
Cc. C. & Sr. L. Ry. Co. Vv. BURTON, Ind.; 37 N. E. Rep. 
150. 

81. DEED—Construction—Rule in Shelley’s Case.—M 
conveyed land to his daughter A for life, with re- 
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mainder to ‘‘the issue of her body,” but in the event of 
said A dying without “issue of her body,” then with 
“remainderto J: Held, that the word “issue” was a 
word of purchase, andthe rule in Shelley’s Case does 
not apply; and that the deed at common law conveyed 
to A an estate tail, liable to be defeated by the failure 
of issue andthe death of J. King v. Rea, 56 Ind. 1 modi- 
fied.—MCILHINNY V. MCILHINNY, Ind., 37 N. E. Rep. 147. 

82. DEED—CoVenants of Warranty.—C conveyed land 
to S by special warranty against himself and bis heirs 
only, and 8 reconveyed to C by deed of general warran- 
ty. Afterwards C’s heirs}were evicted by the heirs of his 
original grantor: Held, that the administrator and 
heirs of S were liable to O’s heirs on the covenant of 
general warranty in the latter deed.—CARTER V. LONG, 
N. Car., 198. E. Rep. 632. 

88. DEEDS — Description.—A deed of land showing 
nothing on its face which either absolutely locates the 
corners or points to any extrinsic evidence from which 
any of them called for in the description can be located, 
is void for iusufliciency of description.—DEAVER V. 
JONES, N. Car., 19S. E. Rep. 687. 

84. DEED—False Recital.— Where a conveyance of a 
certain lot by an administrator is correct, the title 
thereto is not affected because a deed of an adjoining 
lot, made by him onthe same day toa different 
grantee, by mistake, falsely recites that the lot there- 
by conveyed was “the same lot conveyed by W to B, 
recorded in Liber A M, No. 331, folio 582,’ and the lot 
solconveyed by W to B was the one described in the 
former deed.—BAY V. POSNER, Md., 29 Atl. Rep. 11. 


85. DEED AS MORTGAGE—Redemption.—Pending suit 
to foreclose a mortgage, a purchaser of part of the 
mortgaged land paid the costs and assumed the mort- 
gage debt, whereupon the mortgagor conveyed to him 
the rest of the land, the suit was dismissed, and he ex- 
ecuted anew mortgage on the entire tract to secure 
the debt he had assumed. At the same time he agreed 
in writing to reconvey to the mortgagor on the latter 
paying the said mortgage debt, interest and costs. It 
was shown by parol evidence that the deed by the 
mortgagor to him was given instead of a second most- 
gage, in order to enable him to avoid the expense of a 
foreclosure, and that inthe negotiation nothing was 
said about his buying the land: Held, that the deed 
and agreement to reconvey constituted a mortgage 
from which the mortgagor hada right to redeem.— 
HELBREG V. SHUMANN, IIl., 37 N. E. Rep. 99. 

86. DEED OF TRUST—Acceptance by Beneficiary.—In 
order that a deed ef trust be a valid mortgage, as 
against attaching creditors, it must have been accepted 
by the beneticiary therein named.—SCURRY V. FROMER, 
Tex., 268. W. Rep. 461. 

87. DIVORCE — Alimony Vendenti Lite.—Where the 
answer denies the existence of the marital relation, 
and sets up a prior divorce in another jurisdiction, on 
which allegations issue is joined, alimony cannot be 
granted untilthe determination of such issue.—KIEFER 
V. KIEFER, Colo., 36 Pac. Rep. 621. 

88. EASEMENTS — Extinguishment.—Half of a lot on 
which the owner had erected a double building, the 
only entrance to the second story of which was by 
stairways upon that half, was sold, reserving sucha 
right of Way over the stairways ‘‘as should be neces 
sary to the proper use of the second story” of the other 
half of the building: Held, that the reservation did 
not create an interest in the soil, so that it would sur 
vive the destruction of the building.—SHIRLEY vy. 
CRABB, Ind., 37 N. E. Rep. 130. 

89. EJECTMENT—Adverse VPossession.—In ejectment 
an instruction that if defendant held the actuai and 
continuous possession of the land in controversy, 
claiming it as his own, and with no intentions of 
yielding it up in case it was found, on a correct survey, 
that the true line of his land ran north of the strip in 
controversy, then his possession was adverse, but if it 
was his intention to hold said strip only in the event 
that, ona correct survey, it was apart of the land 





bought by him, his possession was not adverse, is cor: 
rect.—SHOTWELL V. GORDON, Mo., 268. W. Rep. 341. 

90. EJECTMENT—Evidence. — In an action by an beir 
against a devisee and her husband to recover an inter 
est inland of decedent, where plaintiff has shown his 
relation to, andthe death of, decedent, it is proper to 
admit the will of decedent, when offered by defendants 
to show title inthe wife, though it appears that dece 
dent, after making the will, deeded the property to 
her.—KIRKPATRICK V. HEYDRICK, Penn., 29 Atl. Rep. 4. 

91. EMINENT DOMAIN — Action. — A complaint in an 
action for a wrongful appropriation of plaintiff's land 
for arailroad track is not bad for insufficiency of the 
allegation as to ownership, though such allegation is 
in the present tense, if it states that plaintiff claimed 
title, and, the day before the alleged entry, notified de- 
fendant thereof, and that she would claim damages.— 
PITTSBURGH, C.,C. & St. L. Ry. CO. Vv. HARPER, Ind., 
37 N. E. Rep. 41. 

92. EMINENT DOMAIN—Compensation. — The measure 
of compensation for railroad land taken by a city for a 
Street is the decrease in its value for railroad use, 
saused by its use as a street without reference to such 
expenditures as the railroad company may be obliged 
to make in complying with the police regulations of 
the city in regard to street crossings, — LAKE SHORE & 
M.S. Ry. Co. v. CITY OF CHICAGO, IIL, 37 N. E. Rep. 58. 

93. EMINENT DOMAIN — Condemnation by Railroad. 
Under Rey. St. 1893, ch. 114, § 20, cl. 6, which author- 
izes any railroad company ‘‘to cross, intersect, join 
and unite its railways with any other railway, with 
the necessary turnouts, sidings and switches and other 
conveniences in furtherance of the objects of its con- 
nections,” a railroad company has power to condemn 
the right of way of another road for the purpose of 
crossing such right of way in order to connect with the 
road of a third company.—LAKE SHORE & M.S. Ry. Co. 
Vv. BALTIMORE & O. & C. R. Co., Il., 37 N. E. Rep. 91. 

94. EMINENT DOMAIN — Taking Railroad Land for 
Street.—The measure of compensation for railroad 
land taken by a city fora street isthe decrease in its 
value forrailroad use caused by its use asa street, 
without refererce to such expenditures as the railroad 
company may be obliged to make in complying with 
the police regulations of the city in regurd to street 
crossings.—CHICAGO, B. & Q. R. Co. Vv. City OF CHICA- 
GO, Ill., 37 N. E. Rep. 78. 

95. EMINENT DOMAIN—Waiver of Notice.—An owner, 
who, after condemnation proceedings by atown for 
the opening of an alley, appears before the treasurer, 
and demands the damages assessed, waives any defect 
in the service of the notice on him.—GRAVES V. TOWN 
OF MIDDLETOWN, Ind., 37N. E. Rep. 157. 

96. EMPLOYER AND EMPLOYEE—Daimages—Breach of 
Contract.—A complaint for breach of contract of em 
ployment, though filed before the end of the term of 
the contract, if it seek substantial damages for loss of 
time, must allege that plaintiff has made reasonable 
efforts to get other employment, and how far she has 
failed.—JOHN C. LEWIS Co. V. Scort, Ky., 26 8. E. Rep. 
192. 

97. EQuity PLEADING — Resulting Trust.—A bill by 
the heirs of a married woman to establish a resulting 
trustin land purchased by her husband, alleged that 
the land was bought with the proceeds of property 
bought with money which her chiidren had earned, 
and put into her possession, but did not allege that 
this money belonged to her, or that she claimed the 
property: Held, that the bill was not suflicient to sup- 
port a decree for complainants.—KOSTER V. MILLER, 
Ill., 37 N. E. Rep. 46. 

98. ESTOPPEL—Agent.—Where a defendant in eject 
ment went into possession under plaintiff's grantor, as 
his agent, he is estopped to deny plaintiff's title.— 
COOPER V. AXLEY, N. Car., 19S. E. Rep. 639. 

9). FEDERAL CourTSs—Circuit Court of Appeals—Ju- 
risdiction.—The questions whether the business of 
dealing in western meats constitutes interstate com 
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merce (Const. art. 1,§8, par. 8), and whether certain 
city ordinances discriminate against such commerce, 
involve the construction or application of the consti- 
tution, and cannot, therefore, be considered by the 
Circuit Court of Appeals.—MAyoOR, ETC., OF CITY OF 
MACON V. GEORGIA PACKING Co., U. 8. C. C. of App., 60 
Fed. Rep. 781. 

100. FEDERAL CouRTS — Jurisdiction—Citizenship,— 
In a suit against an administrator there must be 
diversity of citizenship between him and the com- 
plainant; and the fact that his decedent possessed the 
requisite citizenship at thetime of the transactions 
giving rise tothe suit, and at the time of his death, is 
immaterial.—BANGS V. LOVERIDGE, U. 8. C. C. (N. J.), 
60 Fed. Rep. 963. 

101. FIXTURES—Evidence.—The mere fact that per- 
sonal property is attached to the freehold by ‘‘nails 
or otherwise” does not, as a question of law, render it 
apartof the realty, asthe intention of the party an- 
nexing the property is the controlling test, whichisa 
question of fact.—Copr Vv. SWIFT, Tex., 268. W. Rep. 
438. 

102. FRAUDS, STATUTE OF.—One who by conspiracy 
prevents another from carrying out a contract with a 
third person cannot plead that such contract was 
within the statute of frauds.—JACKSON V. STANFIBLD, 
Ind., 37 N. E. Rep. 14. 

103. FRAUDS, STATUTE OF—Agreement Relating to Land. 
—A parol agreement, under which plaintiff went to re- 
side inthe family of defendant’s intestate, that, if 
plaintiff's parents would allow him to adopt plaintiff, 
he would take her to his home, and when he died she 
should have his property as though she were his own 
daughter, is within the statute of frauds, part of the 
property left by him being land, and the contract being 
entire.—GRANT V. GRANT, Conn., 29 Atl. Rep. 15. 

104. FRAUDULENT CONVEYANCES.—A chattel mortgage 
given to secure the claims of certain creditors is not 
void as to other creditors because one of said claims 
is otherwise secured.—PADGITT Vv. PORTER, Tex., 268. 
W. Rep. 429. 

105, FRAUDULENT CONVEYANCES—Application of Pro- 
ceeds.—Creditors cannot complain of a sale by their 
debtor at a fair price, andthe application of the pro- 
ceeds to his just debts, even though one of these is to 
his wife.- JACOBS V. WOMACK, Tex., 268. W. Rep. 431. 

106. FRAUDULENT CONVAYANCES—Burden of Proof.— 
Ordinarily, frand will not be presumed, but must be 
proved by the party alleging it. Therule has no ap- 
plication ina suit between a wife and a creditor of 
her husband, concerning property transferred to her 
by him after the contracting of the indebtedness. In 
such a case the burden is upon the wife to establish, 
by a preponderance of the evidence, the bona fides of 
the sale or transfer of the property to her.—CARSON V. 
STEVENS, Neb.,58N. W. Rep. 845. 


107. FRAUDULENT CONVEYANCE—Chattel Mortgage.— 
When a chattel mortgage is attacked as being in fraud 
of creditors, and such fraudulent intent is not patent 
onthe face ofthe instrument, but must be gathered 
from all the facts in the case, the question is one for 
the jury.—KRUSCHELL V. ANDERS, Tex., 268. W. Rep. 
249. 

108. FRAUDULENT CONVEYANCES— Evidence.—In an 
action to set aside a deed as fraudulent, evidence by 
defendants is admissible to show the real considera- 
tion, and that it was different from that stated in the 
deed.—FERGUSON V. HARRISON, 8. Car., 19S. E. Rep. 
619. 

109. FRAUDULENT CONVEYANCE—Notice.—The fact that 
buyers of a stock of goods, on the day they paid there- 
for, discovered that there was a small claim against 
the seller, which he had ample property to satisfy, is 
not sufficient to charge them wit. notice that the sale 
was to defraud creditors, though the seller had told 
him there was no claims against him, other than those 
whichthey had assumed.—R. C. EVANS Co. V. REEVES, 
Tex., 26S. W. Rep. 219. 








110. FRAUDULENT CONVEYANCES— Notice.—In an ac- 
tion by the receiver of M to recover property held by 
the sheriff asthe property of W, the court charged 
that defendant asserted that whatever conveyances 
might have been made of the property to M were made 
or procured by W with intent to defraud his creditors, 
and without consideration; that if any conveyance of 
the property was so made with that intent, concurred 
in by M, then the said conveyances were fraudulent 
and void: Held not to imply that, if any one convey- 
ance was fraudulent, all were s0.—ANDERSON V. KIN- 
LEY, Iowa, 58 N. W. Rep. 909. 


1l1l. FRAUDULENT CONVEYANCE—Purchase in Wife’s 
Name.—Creditors have no right to their debtor’s serv- 
ices; and where he buys a mill for his wife in her name 
andon her credit, and by his management makes 
profits which he applies on his wife’s notes, the prop- 
erty is not liable for his debts.—WHEELER V. BIGGS, 
Miss., 15 South. Rep. 118. 


112. GARNISHMENT — Jadgment.—Judgment should 
not be rendered against a garnishee for wantof an- 
swer, where it has appeared, and filed an answer which 
has not been objected to.—THREEFOOT V. WHITTLE, 
Miss., 15 South. Rep. 120. 


113. GIrrTs—Validity.—S authorized one T, in writing, 
to credit a mortgage which he held for her with $1,200, 
which she had given her son, and received from hima 
receipt therefor, as for so much money delivered to 
him fer that purpose. T credited the mortgage, as 
provided, and took another mortgage, for the son, 
from the mortgagor, to secure the $1,200: Held, a com- 
pleted gift to the son.—STRAUGHAN V. TUCKER, Ark., 26 
S. W. Rep. 384. 


114. GUARANTY — Contract.—Where an agent agreed 
to guaranty by indorsement all notes taken by him for 
his principal, and the latter sues him for the aggregate 
amount of certain notes which he failed to indorse and 
the makers failed to pay, the action is for breach ofthe 
guaranty,and not onthe notes, and the aggregate 
amount ofthe notes is to be considered to determine 
the court’s jurisdiction of the action.—FRIEND Vv. 
SMITH SONS’ GIN & MACHINE Co., Ark., 26 8. W. Rep. 
374. 


115. Higuway — Assessment.—Uhder Rey. St. 1881, § 
5096, providing forthe construction of gravel roads, 
and the assessment of benefits by a committee, and 
that the author shall reduce or add to the same, pro 
rata,the amount ofthe actual expense more or less 
than the estimate, the auditor has no power to increase 
an assessment beyond the sum assessed as benefited 
by such committee.—GUCKIEN V. ROTHROCK, Ind., 37 
N. E. Rep. 17. 


116. HOMESTEAD—Fraudulent Intent.—The owner- 
ship of a homestead, exempt at and before the rendi- 
tion of a judgment, was by mesne conveyances trans- 
ferred from the judgment debtor to his wife: Held, 
that the right of the wife to assert such homestead ex- 
emption was in no way affected by the fraudulent in- 
tent with which either of said conveyances was given 
or received.—MUNSON V. CARTER, Neb.,58 N. W. Rep. 
931. 


117. HOMESTEAD — Mechanic’s Lien—Building and 
Loan Associations.—A husband and wife bought a lot 
fora home, and had building plans executed and left 
with a building and loan association, which contracted 
forthe building of the house thereon, which after its 
completion was occupied by the wife. Before comple- 
tion the husband and wife contracted with the asso- 
ciation in regard tosuch building: Held, that at the 
time of such contract the premises were a home.— 
HEADY Vv. BEXAR BLDG. & LOAN Ass’N., Tex., 268. W. 
Rep. 468. 


118. INJUNCTION — Railroad in Street — Ordinance.— 
The fact that a city has passed an invalid ordinance, 
which attempt to vacate part of a street for the benefit 
of arailroad company, givesthe owner of abutting 
property no right to an injunction restraining the 
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company from laying tracks in such street, since the 
ordinance, being invalid, does not cause the title to 
the street to revert to the lot owner.—CORCORAN V. 
CHICAGO, M. & N. R. Co., Ill., 37 N. E. Rep. 68. 


119. INSANITY—Appointment of Committee.—A coun- 
ty court or its clerk cannot appoint a committee fora 
person as insane without notice to him. Such an ap- 
pointment is void, and confers no authority.—EVANns 
Vv. JOHNSON, W. Va.,19S. E. Rep. 623. 


120. INSURANCE-Conditions of Policy.—A provision 
in a policy that differences between insurer and in- 
sured shall, at the request of either party, be submitted 
to arbitration, does not justify the insurer, after the 
property has been damaged by two different fires, in 
demanding that the loss caused by the first fire be sub- 
mitted to arbitration, since the damage done by both 
fires constitutes but one loss, to be settled in one pro- 
ceeding.—MECHANICcs’ INS. CO. OF PHILADELPHIA V. 
HODGE, Ill., 37 N. E. Rep. 51. 


121. INSURANCE POLICY—Ownership of Property.—In 
an action on a fire policy, assigned to plaintiff withthe 
approval of the company, when the insured property 
was sold to plaintiff, defendant cannot show that the 
sale was in fraud of creditors, and therefore no title 
to plaintiff.—CLaRK V. SVEA FIRE Ins. Co., Cal., 36 Pac. 
Rep. 587. 

122, INTOXICATING LIQUORS — Carrier.—Defendant, a 
station agent, testified that before the box in question 
arrived a mail carrier told him he was looking fora 
box from D, for a person named; that it was likely to 
be marked ‘‘W H,” and would contain alcohol or 
whisky. Next day the box arrived, so marked, billed 
from D as ‘‘groceries:” Held, that defendant was 
properly found to have known that it contained intox- 
icating liquor.—STATE v. RHODES, Iowa, 58 N. W. Rep. 
857. 

123. JUDGMENT.—The fact that a party has prayed an 
appeal, but taken no steps to perfect it, does not de- 
prive the court of power, on motion of such party, to 
vacate ajudgment, and entera new judgment. — DE 
GUILE V. ALEXANDER, Colo., 36 Pac. Rep. 620. 


124. JUDGMENT — Fraud — Injunction. — A personal 
judgment in ejectment, taken in violation of a com- 
promise, by which defendant was not to appear, and 
no personal judgment was to be taken, is procured by 
fraud, and its collection will be enjoined. — BRAKE Vv. 
PAYNE, Ind., 37 N. E. Rep. 140. 


125. JUDGMENT—Payment — Subrogation. — Where a 
surety, on paying a judgment against her principal, 
has noted on the record that it was paid by her, and 
“fully satisfied,” she cannot assert the judgment lien, 
as against a bona fide purchaser of the debtor’s land, on 
the ground that it was assigned to her by operation of 
Code 1880, § 998, providing for such assignment on pay- 
ment of a judgment by the debtor’s surety.—TaYLor V. 
ALLIANCE TRUST CO., Miss., 15 South. Rep. 121. 

126. LANDLORD AND TENANT—Abandonment of Lease. 
—In an action against a lessor for wrongfully taking 
possession of lands leased, wherethe weight of evi- 
dence shows an abandonment after the termination of 
aprior suitfor rent, and no attempt by plaintiffs to 
repossess themselves by virtue of the lease, plaintiffs 
cannot recover. — HALLER V. SQUIRE, Iowa, 58N. W. 
Rep. 9 1. 

127. LANDLORD AND TENANT — Relation between Co- 
tenants.—A tenant in common, who rents his half of 
the premises to his cotenant, is, to that extent, his 
landlord, and entitled, under Rev. St. art. 3107, toa 
preference lien on the tenant’s goods for his rent. — 
GRABFELDER V. GAZETTI, Tex., 26S. W. Rep. 436. 

128, LANDLORD AND TENANT—Tenancy at Will—Notice. 
—Notice by the tenant that he surrenders possession 
onthe day on which the notice is given will not ter- 
minate the tenancy on the expiration of one month 
from that date. — EASTMAN V. VETTER, Minn.,58N. W. 
Rep. 989. 


129. LIEN ON PERSONAL PROPERTY — Consignment.— 





Under Sayles’ Civ. St. art. 3190b, providing that every 
instrument intended to operate asa lien on personalty, 
not accompanied by change of possession, shall be 
voia as to purchasers in good faith, unless filed with 
county clerk persons who furnished defendant money 
forthe purchase of cotton, under an oral agreement 
that they should have a lien on the cotton for the 
amount of the advance, but who have never had pos 

session of the cotton, cannot set up such agreement for 
alien as against one who, in good faith, thereafter 
loaned money to defendant on bills of lading forthe 
cotton.—PRENDERGAST V. WILLIAMSON, Tex., 26S. W. 
Rep. 421. 

130. LIEN ON RAILROAD —A subcontractor has no lien, 
under Laws 1887, p. 96, giving a lien to contractors and 
certain others who work and laborin the construction 
of a railroad.—TUCKER V. ST. LOUIS, I. M. & 8. Ry. Co., 
Ark., 268. W. Rep. 375. 

131. MARRIED WOMAN—Partnership. — 20 St. p. 1121, 
providing that a married woman’s contracts are valid 
except those to answer for the liability of another, 
does not empower a married woman to makea contract 
of partnership, since she would thereby become liable 
to answer for the liability of another. — VANNERSON v. 
CHEATHAM, S. Car.,19S. E. Rep. 614. 

132. MARRIED WOMAN AS SURETY.—A married woman, 
in this State, may contract as surety for her husband. 
—SMITH V. SPALDING, Neb., 58 N. W. Rep. 952. 

133. MASTER AND SERVANT — Negligence. — A father 
who allows his boy to be employed in a coal mine 
without stipulating for such employment as will not 
expose him to danger disproportioned to his years and 
discretion is negligent, and cannot recover for injuries 
to him.—WEAVER V. ISELIN, Penn., 29 Atl. Rep. 49. 


134. MASTER AND SERVANT—Negligence.—A switchman 
riding on the front of a switch engine was killed by the 
derailing thereof, which was caused by sand washing 
down from a pile nearthe track, and becoming em- 
bedded between the rails. The accident occurred 
about 6o’clock in the morning, and there had beena 
heavy rain an hour or two before. The track had been 
examined at 12the preceding night. Just before the 
accident, a wall, undermined by the rain, had fallen 
upon a passenger train, and at the time the section 
boss and his men were engaged in rescuing the dead 
and injured: Held, that it could not be said, as matter 
of law, that the company was guilty of negligence in 
not sending somebody to examine the track after the 
rain, and the question was one for the fury. — KANSAS 
City, Fr.S.& M. R. Co. Vv. KirKsky, U. S.C.C. of 
App., 60 Fed. Rep. 999. 


135. MASTER AND SERVANT — Railroad Companies — 
Fellow-servants.—An engineer in charge of a locomo- 
tive on one train of cars of arailroad company is ina 
branch or department of its service separate from that 
of a brakeman on another train of the same company, 
within the meaning of the terms “separate branch or 
department,” as those terms are employed in section 
3 of the act of April 2, 1890.—CINCINNATI, H. & D. R. Co. 
Vv. MARGRAT, Ohio, 37 N. E. Rep. 1l. 

136. MEASURE OF DAMAGES — Enticing Away Wife.— 
Laws 1889, p. 64, § 1, providing for punitive damages, in 
civil actions, where the injury complained of shall 
have been attended by circumstances of insult, or a 
wanton disregard of the injured party’s rights, does 
not give a person the right to punitive damages against 
one who enticed away his wife priortothe passage of 
the act.—FRENCH V. DEANE, Colo., 36 Pac. Rep. 609. 

137. MECHANIC’S. LIEN — Enforcement by Subcon- 
tractor.—A building contract between the owner and 
contractor provided: ‘‘The contractor hereby cove- 
nants and agrees that all materials and labor used in 
said building shall be promptly paid for, so thatthe 
same shall not become the subject ofa lien against 
said premises; and the owner shall have the right to 
retain out of jany payment due or to become due an 
amount sufficient to indemnify her against any claim 
for materials or labor:” Held, that this agreement did 
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not estop the contractor from filing alien upon the 
premises.—ZARRS Vv. KECK, Neb., 58 N. W. Rep. 933. 

138. MECHANIC'S LIEN — Material Men. — After a con- 
tract for the erection of a house for an entire sam had 
been executed, the contractor took another person 
into partnership with himself in the masonwork of 
such house, but not in the other work. The owner 
made no agreement with the firm: Held, that a ma- 
terial man who furnished brick for the house to such 
firm had po lien, since he did not furnish tothe con- 
tractor, but to subcontractors. — SCHAAR V. KNICKER- 
BOCKER Ict Co., Ill., 37 N. E. Rep. 54. 

139. MECHANIC’S LIEN—Statement —Where the statute 
prescribes aform of lien statement for the case ofa 
principal contractor different from that of a subcon- 
tractor, and the statement filed is that of a principal 
contractor, while the court finds, upon conflicting tes- 
timony, that the work was done by plaintiff as a sub- 
contractor, there is no liento be enforced. — DENVER 
HARDWARE CO. V. CROKE, Colo., 36 Pac. Rep. 624. 

140. MONOPOLIES—Contracts in Restraint of Interstate 
Commerce.—The purchase of stock of sugar refineries 
for the purpose of acquiring coatrol of the business of 
refining and selling sugar in the United States does not 
involve monoply, or restraint of interstate or foreign 
commerce, withinthe meaning of the act of July 2, 
1890.—UNITED STATES V. E. C. KNIGHT Co., U. S.C. C. 
of App., 60 Fed. Rep. 934. 

141. MORTGAGE. — A conveyance by a person of his 
homestead, by deed absolute on its face, to secure a 
debt, on condition that he shall be employed by the 
mortgagee ata salary, out of which the debt shall be 
paid, whereupon the property shall be reconveyed to 
him, is not a conditional sale, but a mortgage of the 
homestead for debts, and is therefore void.—WILLIAMS 
v. CHAMBERS, ROY & Co., Tex., 26S. W. Rep. 270. 


142. MORTGAGE—Foreclosure—Limitations.—A mort- 
gage executed by husband and wife, conveying the 
wife’s land, recited that it was given to secure a debt 
due from the husband to the mortgagee. A bill to 
foreclose the mortgage alleged that the debt was that 
of the wife, but the court found that it was the debt of 
the husband: Held, thatthe variance did not affect 
the mortgagee'sright to a decree of foreclosure, since 
the validity of the mortgage did not depend on the 
question of who was the debtor.—FIELD V. BrRoKaw, 
Ill., 37 N. E. Rep. 80. 


143. MUNICIPAL CORPORATION—Change of Street Grade, 
—Where no person’s property shall be damaged for 
public use without adequate compensation, unless by 
his consent (Const. art. 1, § 17), the liability of acity 
for damages caused by changing the grade ofa street, 
toan abutting property owner, does not depend on 
whether or not the city was negligent, unless he con- 
sented to such change.—CITY OF TEXARKANAV. TALBOT, 
Tex., 268. W. Rep. 451. ° 

144. MUNICIPAL CORPORATIONS—Control of Streets.— 
A strect railway company cannot be compelled by the 
city totear upits track laidin the center of a street 
pursuant to an ordinance duly accepted, to permit the 
laying of asewer underit, where it appears that the 
receipts of the company, which has expended large 
amounts in laying its track and making a safe roadbed 
there, would be greatly diminished, and public con- 
venience interfered with, and the sewer can just as well 
be laid on one side of the track.—DEs MOINES CiTy Ry. 
Co. Vv. CITY OF DES MOINES, Iowa, 58 N. W. Rep. 906. 

145. MUNICIPAL CORPORATIONS—Defective Streets.— 
In an action against a city for injuries from a defective 
street crossing, an instruction that defendant is bound 
to keep its crossing ina safe condition, when taken 
with other charges that it is defendant's duty to use 
ordinary care to make its crossings reasonably safe for 
travelers, and that defendant was not obliged to keep 
them absolutely safe, is not prejudicial.—HALL v. IN- 
CORPORATED TOWN OF MASON, Iowa, 58 N. W. Rep. 881. 

146. MUNICIPAL CORPORATION—Destruction of Street— 
Damages.—Where a city constructs a canal in a street 





forthe purpose of drainage, thereby destroying the 
street and “epriving abutting owners of access to their 
property, such owners are entitled to damages.—CITY 
OF HOUSTON V. KLEINECKE, Tex., 268. W. Rep. 250. 

147. MUNICIPAL CORPORATIONS—Local Improvements 
—Taxation.—It is no objection to the confirmation of a 
special tax for pavinga street that the city has ex- 
tended the paving at each street intersection several 
feet beyond the side of said street, and that the grade 
of the street has been changed in order to pave it, 
since the city may extend the paving into the cross 
streets if such extensions are not included in the special 
tax; and for any damage caused by a change of grade 
the property owners have an adequate remedy ut law. 
—WHITE V. CITY OF ALTON, Ill., 37 N. E. Rep. 96. 

148. MUNICIPAL CORPORATION—Special Legislation.— 
Gen. Laws 1893, ch. 210, entitled ‘An act to authorize 
the construction of tunnels by cities in certain cases,” 
held to be in conflict with section 33, art. 4, vf the con- 
stitution, as amended in 1892, prohibiting the passage 
of any local or special law regulating the affairs of any 
county, city, etc., forthe reason that the second sec- 
tion of the act adopts, and applies to the subject, ex- 
isting special legislation contained in the churters of 
the various cities.—ALEXANDER V. CITY OF DULUTH, 
Minn., 58 N. W. Rep. 866. 

149. MUNICIPAL CORPORATIONS — Street Paving.—An 
ordinance for paving a street is not invalid because it 
excludes from the proposed improvement the right of 
way ofa street railroad in such street.—LIGHTNER V. 
CITY OF PEORIA, IIl., 37 N. E. Rep. 69. 

150. MURDER — Dying Declarations—Verdict on Sun- 
day.—Deceased lived 40 days after being shot, and re- 
peatedly told the two doctors that he was going to die. 
They never intimated to him that he would recover, 
Six days before he died, he made and signed a state- 
ment in the presence of one of the doctors, two police 
officers, and defendant: Held, a good dying declara- 
tion.—STATE V. WiLSON, Mo., 268. W. Rep. 357. 

151. NATIONAL BANKS—Rate of Interest.—A national 
bank located in this State may, since the repeal of the 
statutes fixing the rate of interest for banks of issue, 
reserve and charge interest at the rate of 8 per cent.— 
La Dow V. First Nat. BANK OF NEW LONDON, Obio, 37 
N. E. Rep. 11. Ps 

152. NEGLIGENCE — Child — Imputed Negligence.—In 
an action for a child’s benefit, for personal injuries, 
the negligence of its mother in exposing it to the dan- 
ger cannot be imputed to it.—TExas & Pac. Ry. Co. V. 
FLETCHER, Tex., 268. W. Rep. 446. 

153. NEGLIGENCE — Fires—Pasture Land.—Where fire 
destroys standing grassin aleased pasture, and in- 
jures the sod, the owner can recover for the injury to 
the sod, and for the value of the grass in the condition 
it would have been, but forthe fire, at the time the 
owner would have been entitled to resume possession. 
—MIssouRI, K. & T. Ry. Co. Vv. FULMORE, Tex., 2658. 
W. Rep. 238. 

154. NEGLIGENCE—Proximate Cause.—An obstruction 
ina highway is notthe proximate cause of an injury 
sustained by one slipping and falling thereon, unless 
its presence caused, or contributed to cause, the fall. 
—ZOPFI V. POSTAL TELEGRAPH CABLE CO.,U. 8.C. C 
of App., 60 Fed. Rep. 957. 

155. NEGLIGENCE — Proximate Cause—Evidence.—In 
an action against atown for personal injuries caused 
by plaintiff's wagon colliding with a post in the street, 
it appeared that the team became frightened and got 
beyond control, but that it was not accustomed to run 
away, andthat the post was several feet from the 
traveled road: Held that, even though plaintiff knew 
of the post, he was not guilty of contributory negli- 
gence.—TOWN OF FOWLER V. LINQUIST, Ind., 37 'N. E. 
Rep. 133. 


156. NEGLIGENCE — Sufliciency of Complaint.—In an 
action for injuries to a brakeman, sustained in passing 
from one coal car to another, caused by the giving 
away of the coal, which was piled up from 12 to 18 
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inches above the sides and ends of the cars, without 
any support, a complaint alleging that defendant’s 
negligence consisted in thus improperly loading such 
cars implies notice to defendant of such defect, and is 
not demurrable.—LOUISVILLE, E. & St. L. CONSOLIDATED 
R. Co. v. Hicks, Ind., 37 N. E. Rep. 43. 

157. NEGOTIABLE INSTRUMENTS.—Certain persons se- 
cured the contract to construct water-works for a city, 
and, in order to raise the deposit required as a forfeit, 
they procured Bto discount a draft drawn on one of 
them. This draft was protested for non-payment. 
All rights and liabilities under the contract passed by 
assignment to another one of the contractors, and B 
sued him for the amount of the draft: Held, that the 
account between B andthe acceptor of the draft was 
admissible against defendant, as the assignee of the 
acceptor.—RUNKLE V. BURNHAM, U. §&. S8.C., 148. C. 
Rep. 837. 

158. NEGOTIABLE INSTRUMENTS— Bona Fide Pur- 
chaser.—A note payable on or before a certain date 
recited that the makers had indorsed to the payee, as 
collateral security, a note for the same amount, pay- 
able to them on or before one year afterdate. The 
payee indorsed the first note to plaintiff, but did not 
deliver to him the collateral note: Held, that plaint- 
iff was chargeable with notice that the note he held 
would be extinguished by payment of the other.— 
BROWN V. TOM, Tex., 268. W. Rep. 299. 


159. NEGOTIABLE INSTRUMENT — Mortgage.—Where 
one gives to a county treasurer a note for school funds, 
signed by surety, and also a mortgage on property ex- 
ceeding in valuethe amount of the note, and this be- 
comes worthless by the treasurer’s keeping it off rec- 
ord two months, till another rortgage is filed, recov- 
ery for the benefit of the school fund cannot be had of 
the surety, the maker being insolvent, but the treas- 
urer should suffer the loss.—SULLIVAN V. STATE, Ark., 
26S. E. Rep. 194. } 

160. NEGOTIABLE INSTRUMENT — Note — Election.—A 
stipulation in a promissory note construed as author- 
izing the holder, upon a certain default, to declare the 
principal sum due and payable for al] purposes, and 
not merely for the purpose of a remedy on the mort- 
gage given to secure the same.—LANPHER V. BARNUM, 
Minn.,58 N. W. Rep. 988. 


161. NEGOTIABLE INSTRUMENT — Transfer of Note— 
Subrogation.—Where a note secured by a chattel mort- 
gage is indorsed toa bank, and a third person, under 
an arrangement with the maker, takes up the note by 
paying tothe ba xk the amount due thereon, the note 
not being canceled, such person is subrogated to the 
rights of the bank in the chattel mortgage.—PLOEGER 
Vv. JOHNSON, Tex., 268. W. Rep. 482. 


162. NUISANCE — Injunction.—A railroad company is 
not entitled to an injunction restraining expressmen 
and hotel runners from congregating inthe street in 
front of its passenger station, and there soliciting busi 
ness, in such a manner as to constitute a public nui- 
sance, Where the only detriment thereby caused to the 
company is through the annoyance suttered by its pas- 
sengers.—PITTSBURGH, FT. W. & C. Ry. Co. V. CHEEV- 
ERS, Ill., 37 N. E. Rep. 49. 


163. PARTNERSHIP—Dissolution—Accounting.—W here 
a partnership is dissolved with no special agreement 
as to liquidation, but both partners act as liquidators, 
when neither is guilty of any wrong inthe process, 
limitations do not begin torun against a partner’s 
right toan accounting until the liquidation is com- 
plete.—GRAY V. GREEN, N. Y., 37 N. E. Rep. 124. 

164. PARTNERSHIP AGREEMENT — Construction. — 
Partnership articles between R,H, an G recited that 
they were tenants incommon of certain land; that 
they agreed to cut ali the standing timber thereon, 
each to contribute a third of the expenses, the profits 
to be applied first to pay off a mortgage thereon, next 
to recoup the parties for sums paid by them in pur- 
chase of the lands, the cleared land to be used for 
farming, the parties to share the profits and losses: 





Held that, while the land was not made partnership 
property, the standing timber was, and was thereby 
made personalty ; and that the purchaser on execution 
sale of the interest of H in the partnership took his in- 
terest in the timber and his right to be recouped for 
payments in purchase of the land.—HARRIS Vv. ROSEN- 
BERG, Penn., 29 Atl. Rep. 44. 

165. PLEDGE — Judgment as Collateral Security. — 
Where a judgment is given as collateral! security fora 
note which is afterwards paid, a parol agreement be- 
tween the creditor and the agent of the debtor to con- 
tinue such judgment as security for certain other notes 
of the debtor is valid as against subsequent judgment 
creditors of such debtor without notice.—IN RE Mos- 
SER’S ESTATE, Penn., 29 Atl. Rep. 1. 

166. PLEDGE—Pleading in Proof.—In an action by a 
pledgee upon the debt secured by the pledge he is not 
required to account for non-negotiable securities 
pledged to him by defendant, in the absence of any 
allegation or proof that he has lost or misappropriated 
them.—MARBERRY V. FARMERS’ & MECHANICS’ NAT. 
BANK, Tex., 26S. W. Rep. 215. 

167. PRINCIPAL AND SURETY—Action on Supersedeas 
Bond.—The surety in a supersedeas bond, which recite 
that his principal had filed in the Supreme Court a 
transcript and petition in error to obtain the reversal 
of the judgment which said bond was given to super 
sede, is estopped, ina suit on such bond, from alleg- 
ing that no such transcript and petition in error had, 
at the time of the execution of said supersedeas bond, 
but in fact filed in the Supreme Court.—DUNTERMANN 
v. STOREY, Neb., 58 N. W. Rep. 949. 


168. PRINCIPAL AND AGENT— Authority.— Defendant 
had been buying and shipping cotton some 8 to 10 
years, H, her brother, being her general agent and 
manager. H had made known that he was buying seed 
at plaintiffs’ gin ata certain price, and had left with 
plaintiffs $300,to buy cotton for defendant, but de- 
fendant contended that this was merely a loan, to be 
paid in cotton, and that H had no authority to employ 
plaintiffs to buy for her: Held that, some evidence of 
authority being given aliunde, H’s declarations and 
acts were competent on the, issue.—NICKLASE V. GRIF- 
FITH, Ark., 268. W. Rep. 381. 


169. PRINCIPAL AND AGENT—Construction of Contract. 
—Under an agreement whereby A is to consign goods to 
B, to be sold by him as his agent, and B is to guaranty 
all sales, and to settle for the same each month by 
giving his note, the proceeds of the sales are the prop- 
erty of B, and, upon his insolvency, A has only a claim 
therefor as a common creditor.—.2TNA POWDER Co. 
Vv. HILDERBRAND, Ind., 37 N. E. Rep. 136. 


170. PRINCIPAL AND AGENT — Contracts made by 
Agent.—Where one contracts for employment by the 
year with the manager of acompany having apparent 
authority to act for it, and continues in such employ- 
ment for over a year Without complaint on the part of 
the company, and the company asks his resignationp 
for cause, it practically recognizes the legality of his 
appointment, and cannot,in defense of an action for 
breach of the contract, interpose a provision of its by- 
laws never communicated to the manager or plaintiff 
that the directors only could make contracts for serv- 
ice for a year.—MOYER V. EAST SHORE TERMINAL CoO., 
S. Car.,198. E. Rep. 651. 


171. PRINCIPAL AND AGENT—Contract to Lend Money. 
—A man had an agreement with a mortgage company, 
whereby he was to send it applications for loans, and 
if the secerity proved satisfactory the loan was to be 
made; the company to make no loans in a certain dis- 
trict unless the applications therefor were sent 
through him: Held,that he was not the agent of the 
company, with power to bind it by an agreement fora 
loan.—EQUITABLE MORTG. Co. Vv. THORN, Tex., 26 §. 
W. Rep. 276. 

172. PUBLIC LAND—Actual Settlement.—A single man 
purchased from the State a half section of agricult 
ural land, and within six months built a dugout and 
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moved his stock on it. Afterwards he bought the 
other half of the section, built fences, and put in culti 
vation 20 or 30 acres of land on the section. He lived 
in the dugout 21 months from the time he built it: 
Held, that he was an actual settler on the whole sec- 
tion.—STATE N. SWENSON, Tex., 26 S. W. Rep. 234. 

73. PUBLIC LANDS — Townsite. — Where a county 
judge entered public land, occupied as a townsite, for 
the benefit of the occupants thereof, under Rev. St. U. 
S. § 2387, providing that judges so entering land shall 
execute the trust thus created according to the laws of 
the State or Territory in which the land is situated, 
one in possession of and claiming title to such land at 
the time of entry may thereafter maintain ejectment, 
notwithstanding “his failure to file the statement re- 
quired by St. Colo. Ter. ch. 84, art. 12, § 4, providing 
that all persons entitled to possession of lands so en- 
tered shall be barred from asserting their claims un- 
less a statement describing the land and designating 
the title claimed is filed with the trustee.—CITY OF 
PUEBLO V. BUDD, Colo., 36 Pac. Rep. 591. 

174. RAILROAD COMPANY—Electric Street Cars.—De- 
ceased, with others, tried to cross a main street on 
which was a double car track. A west bound car 
coming towards the crossing was signaling loudly, and 
distracted attention from an east bound car coming 
rapidly, and giving no signals. The latter ran over 
deceased: Held, that her contributory negligence 
was a question forthe jury —DALLAS RAPID, TRANSIT 
Ry. Co. v. ELLIOTT, Tex., 265. W. Rep. 455. 

175. RAILROAD COMPANIES—Fires— Measure of Dam- 
ages.—The measure of damuges for burning the grass 
on and destroying the sod of pasture land is the value 
ofthe grass destroyed, together with the difference 
between the value of the land immediately before and 
immediately after the fire, exclusive ofthe value of 
the grass.—Missour!, K. & T. Ry. Co. Vv. GOODE, Tex., 

S. W. Rep. 441. 


176. RAILROAD MORTGAGES — Foreclosure.— A land 
company which guaranties the mortgage bonds ofa 
railway company,and afterwards joins the latter in 
borrowing money with which to pay the interest 
coupons, does not thereby become subrog:ted, pro 
tanto,to the rights ofthe mortgagee,so as to become 
an indispensable, or even a proper, party to a subse- 
quent foreclosure suit; for subrogation does not take 
place until the payment of the whole debt for which 
the surety_is liable.—COLUMBIA FINANCE & TRUST CO. 
v. KENTUCKY Union Ry. Co., U. S.C. C. of App., 60 
Fed. Rep. 704 

177. RAILROAD COMPANY— Freight. — Loading goods 
on a car standing on a side track does not constitute a 
delivery to the railroad company, where the station 
ageut, being notified thereof, declines to ship the 
and there is no custom or regulation of the 
tilroad company making such loading a delivery.— 
YOAKUM V. DRYDEN, Tex., 268. W. Rep. 312. 

178. RAILROAD COMPANY — Injured Servant — Con 
tract.—A railroad doctor, required to do the medical 
and surgical work of the company in a prescribed ter 
ritory, and care for the patients while under his 
charge, has no implied power to bind the company 
for board and care of an injured employee whom he 
has ordered removed from a train to a house, in order 


oods, 


to cure for and treat him.—CHICAGO & E. R. Co. Vv. 
BEHRENS, Ind., 37 N. E. Rep. 26. 
17%. RAILROAD COMPANY— Injury —Trespass. — The 


law presumes that a walking on a railroad 
track willleave the same in time to prevent injury 
from an approaching train, of which he has knowl- 
edge, or should have, by the ordinary use of his senses; 
and the managers of the train may act on this pre- 
suimption.—StT. Louts & 8. F. Ry. Co. v. HERRIN, Tex., 
26s. W. Rep. 425 

180. RAILROAD COMPANY—Injury to Freight.—Where 
property delivered to a common carrier for shipment 
s destroyed while in transit, the measure of the ship- 
per’s damages is the market value of the property at 


person 








its place of destination, at the time it should have been 
delivered there.—ATCHISON, T. & 8. F. R. Co. v. Law- 
LER, Neb., 58 N. W. Rep. 968. 

181. RAILROADS—Killing Stock.— When, in consider- 
ation of the grant ofa right of way, the railroad has 
agreed to make a crossing for the land owner, and in 
pursuance thereof built a crossing, with cattle guards 
and wire fences, and maintained it many years, its 
successor, having torn out the guards and wing fences, 
and put in gates in the right of way fence, is liable for 
injuries to the owner’s stock that have strayed on the 
track by reason of the gate’s ill repair, and the ab- 
sence of the guards and wing fences.— TOLEDO, St. L. 
& K. C. R. CO. Vv. BURGAN, Ind., 37N. E. Rep. 31. 


182. RAILROAD COMPANY—Killing of Stoek—Evidence. 
—In a suit against a railroad company for the value of 
stock killed, the statements of its section boss as to 
the value of stock are not competent evidence of such 
value, unless it is proved that he had authority to 
bind the company by such statements.—HALVERSON 
v. CHICAGO, M. & ST. P. R. Co., Minn.,58 N. W. Rep. 
871. 

183. RAILROAD COMPANY—Negligence— Crossings.—It 
is not per se contributory negligence, when recovery 
is sought for injury to a car, to halt a train, in accord- 
ance with long mutual acquiescence, at a point where 
two railways cross each other, where a collision there- 
upon followstbrough failure of an approaching train 
to stop within 50 feet of the crossing (Act Ky. March 
10, 1894) by reason of defective brakes.—LOUISVILLE & 
N. R. Co. v. East TENNESSEE, V. & G. Ry. Co.,U.S8. 
C. C. of App., 60 Fed. Rep. 993. 


184. RAILBOAD COMPANIES —Beceivers— Assumption 
of Contracts.—-Receivers of a lessee railroad company 
are not bound, merely by virtue of their appointment, 
to perform the obligations of all its executory con- 
tracts and leases; but they have a reasonable time in 
which to determine whether they will assume or re- 
nounce them. And in the case of a great system like 
that ofthe Union Pacific Company, where numerous 
contracts are to be examined, and a determination 
reached in respect to each of them, a delay of 65 days 
before renouncing a lease is not unreasonable.—AMES 
v. UNION Pac. Ry. Co., U. 8. ©. C. (Neb.), 60 Fed. Rep. 


966. 
o 


185. RAILROAD COMPANIES — Receivers — Damages 
from Operation of Road.—Where earnings of a rail- 
road while in the hands of a receiver, more than suffi 
cient to pay claims for damages from negligence in 
the operation of the road by him, are diverted into 
betterments, of which the railroad company has the 
benefit on the return of the property to it, an action at 
law on such a claim may be maintained against the 
company, and a personal judgment may be rendered 
against it thereon.—TEXAS & P. R. Co. Vv. BLOOM, U.S. 
C. C. of App., 60 Fed. Rep. 979. 

186. RAILROAD COMPANIES — Right of Way — Grade- 
Crossing.—Code, § 1265, provides that a railroad corpo- 
ration may construct its road across, over, or under 
any railway, when necessary, and it shall so construct 
its crossings as not unnecessarily to impede travel on 
the railway crossed, and be liable for the damages 
occasioned thereby: Held, that the corporation con- 
structing its road across another has not the absolute 
right to elect whether it will make grade, over, or 
under crossings, and that, where it threatens to make 
crossings that will unnecessarily interfere with the 
use of the railway crossed, the courts have jurisdiction 
to prevent it.—CHICAGO, B. &Q. R. CO. Vv. CHICAGO, 
Fr. M. & D. M. Ry. Co., Iowa, 58 N. W. Rep. 918. 

187. REAL ESTATE AGENT — Contract — Damages.—A 
real estate broker negotiating a sale of land fora per- 
son who agreed with him, in writing, to convey it to 
the intending purchaser, from whom he was to receive 
his commission, may maintain an action for breach of 
contract upon refusal of such person to convey, upon 
showing that the purchaser was ready to take and pay 
therefor.—ATKINSON v. PACK, N. Car., 198. E. Rep. 628. 
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188 REAL ESTATE BROKERS — Fraud. — Real estate 
brokers, employed to sell iand at a certain price, made 
a contract at that price, and at the same time another 
contract between the vendee and another for the sale 
of the same land ata larger price. Neither the original 
vendor nor the second vendee knew of the double sale, 
and it did not appear that the brokers were authorized 
to sell for the intermediate vendee. The money paid 
by the second vendee was used in paying the original 
vendor, andthe balance retained by the brokers: Held, 
that the original vendor was entitled to recover from 
the brokers the difference between the original price 
and the price at which the land was finally sold. — 
HELBERG V. NICHOL, II1., 37 N. E. Rep. 63. 

189. RECEIVERS—Creditors—Fraudulent Conveyances. 
—A creditor of a New Jersey business corporation can- 
not maintain, in a Federal Court, a suit to set aside 
alleged fraudulent conveyances made by it, when its 
affairs have been already placed in the hands of a re- 
ceiver by a New Jersey court; for by the New Jersey 
statute relating to corporations the receiver is invested 
with allthe rights and equities of creditors, and he, 
only, can enforce them. Nor will his mere refusal to 
act authorize the creditor to sue in person, for the 
statute gives to any person aggrieved by the receiver 
an appeal to the chancellor who appointed him. — 
WERNER V. MourpHy, U. 8. C0. C. (N.J.), 60 Fed. Rep. 
769. 

190. REFERENCE — Counterclaim. — Under Code Civ. 
Proc. § 1013, authorizing a compulsory reference when 
the trial of an action willinvolve the examination of 
long accounts ‘‘on either side,” when the cause of ac- 
tion alleged in the complaint does not involve the ex- 
amination ofa long account the fact that acounterclaim 
does involve such an account will not authorize a 
reference, against the objection of either party, unless 
plaintiff's cause of action is admitted.—STECK v. COLO- 
RADO FUEL & IRON Co., N. Y., 37 N. E. Rep. 1. 

191. RELIGIOUS ASSOCIATIONS—Title to Land—Incor- 
poration.—The general conference of a religious asso- 
ciation directed that articles of incorporation be drawn 
up and filed in accordance with the laws of the State, 
and one of these provided that all property held in 
trust for the church should vest in the corporation, to 
whom the trustees were directed to transfer it, and 
that the corporation might sue for and recover the 
same: Held, that this constituted a valid transfer of 
the equitable interest of the members of the association 
to the corporation, and authorized the corporation to 
maintain suits relating to former church property in 
its own name.—REORGANIZED CHURCH OF JESUS CHRIST 
OF LATTER-DAY SAINTS V. CHURCH OF CHRIST, U. S.C. 
C. (Mo.), 60 Fed. Rep. 937. 

192. RELIGIOUS SOCIETIES—Evangelical Association. 
—The rules of the Evangelical Association of North 
America provide that the time and place of the general 
conference shall be appointed by the bishops, with the 
consent of the conference, which isthe supreme ex- 
ecutive, legislative, and judicial head of the church: 
Held, that where such conference, at which the,bishops 
were present as members, appointed the time of the 
general conference, it could by unanimous vote dele- 
gate the appointment of the place of such conference 
to the board of publication, composed of the bishops 
and eight other persons selected from the eight dis- 
tricts of the general association.—AURACHER V. YERGER, 
Iowa, 58 N. W. Rep. 893. 

193. REMOVAL—Prejudice or Local Influence.—A de- 
fendant in a suit for partition, to which all the plaint. 
iffs and all the defendants are indispensable parties, is 
not authorized (Act March 3, 1887, ch. 373, as corrected 
by Act Aug. 13, 1888, ch. 866), where each and all of the 
defendants contested the rights which the plaintiffs 
asserted, andthe defendant was a citizen of the same 
State as some of the plaintiffs,to remove the suit into 
a Circuit Court of the United States, from a State court, 
upon the ground of prejudice or local influence between 
himself and other defendants.—HANRICK V. HANRICK, 
U.S8.8.C., 148. C. Rep. 835. 





194. REMOVAL OF CAUSES—Remand —A cause may be 
remanded prior tothe beginning of the term at which 
(Act 1887 88, § 3) the removing defendants are required 
to file the transcript in the Federal Court, when the 
party moving to remand gives proper notice, and him- 
self files the transcript.—THOMPSON V. CHICAGO, ST. P. 
& K. C. Ry. Co., U. 8. C. C. (Minn.), 60 Fed. Rep. 773. 


195. REMOVAL OF CAUSES—Time of Removal — Exten- 
sion of Time.—When the time within which defendant 
is required by the State statute to answer or plead is 
extended by special order of the court, a removal may 
be had under the act of 1888, within the extended 
period.—WILCOXx & GIBBS GUANO CO. V. PHOENIX INS. 
Co. OF BROOKLYN, U. 8. C. C. (8. Car.), &) Fed. Rep. 929. 


196. SALE — Fraudulent Representations.—A com- 
plaint for fraudulent representations made in the 
course of a sale, with intent to deceive, is insufficient, 
where it does not allege that plaintiff was ignorant of 
the falsity thereof, whereby he was misled.—LINCOLN 
Vv. RAGSDALE, Ind., 37 N. E. Rep. 25. 


197. SALE—Goods—Delivery.—Where plaintiff sold to 
defendant iron, to arrive by acertain ship, then on 
her way, the iron to be delivered at defendant's wharf, 
and received by him, as discharged, defendunt is lia- 
ble to plaintiff for the necessary charges paid by him 
forthe use of theship and wharfage while awaiting, 
after arrival, opportunity to discharge, defendant’s 
wharf being occupied by other vessels.—Is;LANCHARD 
V. PACIFIC ROLLING-MILL Co., Cal., 36 Pac. Rep. 584. 


198. SALE—Warranty—Cuastom.—In March, 1888, cer- 
tain packers of corn sold 2,000 cases “best packing of 
1888 corn,’’ with “‘usual guaranty against swells.’’ The 
evidence showed conclusively that “swells,’”’ as used 
in the trade, included all cans whose contents were 
sour; that the “usual guaranty” was until July Ist of 
the following year; and thatit was customary before 
that time to notify the seller of the number of spoiled 
cans, and return the goods. The evidence failed to 
show that the words ‘‘best packing of 1888” had any 
definite meaning inthetrade: Held, that these words 
earried no implied warranty of quality, and that inthe 
absence of any notice or return of the spoiled goods, 
according tothe conditions of the warranty against 
swells, there could be no recovery for the spoiled corn. 
—SLEEPER V. WOOD, U. S.C. C. of App., 60 Fed. Rep. 
888. 


199. SALE OF HORSE — Warranty.—In an action for 
breach of warranty ofa horse, testimony that it was 
the common reputation inthe neighborhood that the 
horse had loin distemper is inadmissible. —NATIONS Vv. 
LOVE, Tex., 268. W. Rep. 232. 


200.—SALE OF PERSONALTY—Delivery.—Where plaint 

iff’s son-in-law gave to her a bill of sale of articles on 
his ranch, which remained there, and were used by 
him, there was no delivery and change of possession 
that would defeat an attachment of the property in an 
action against the son-in law, though, with the bill of 
sale, there was given to plaintiff'a deed of an undivided 
half of the ranch, and before the attachment, plaintiff 
visited her son-in-law.—DORMAN V. SoTO, Cal., 36 Pac. 
Rep. 588. 


201. SALE OF SPECIFIC ARTICLES.—A Certain order for 
different articles, the quantity, description, and price 
of each being separately specified, held to be severable, 
so that the purchaser, upon a receipt of goods, might 
retain those which werein accurdance with the con- 
tract, and refuse to accept those which were not.— 
POTSDAMER V. KRUSE, Minn., 58 N. W. Rep. 983. 

202. SCHOOL FuNDSs—Authority to Loan — Constitu- 
tional Law.—By section 1, art. 8, of the State constitu- 
tion, the sole powerto manage, loan, and invest the 
permanent school funds of the State is lodged witha 
board, composed of the governor, secretary of State, 
treasurer, attorney general, and commissioner of pub- 
lic lands and buildings; and said board cannot be de- 
prived of its functions by legislative enactment, nor 
can the legislature confer authority upon a single 
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member of said board, or any other person, to invest 
any portion of said trust funds.—STATE v. BARTLEY, 
Neb., 58 N. W. Rep. 966. 

203. SCHOOLS AND SCHOOL DIsTRICTS — Taxation.—A 
bill to enjoin the collection of taxes to pay bonds is- 
sued in purchase of school property from one A, al- 
leging that the property had previously been con- 
veyed to defendant town for school purposes; that de- 
fendant’s council, without authority, conveyed to A; 
that the bonds were issued to purchase such property 
from A; that there were sufficient school buildings to 
accommodate the children of the town; and that A, 
before the purchase from him, owed money to mem- 
bers of the board, and paid them in the bonds,—shows 
no ground for injunction, as the purchase of school 
property is in the discretion of the municipal author- 
ities, and cannot be controlled.—JAMISON v. TOWN OF 
HOUSTON, Miss., 15South. Rep. 114. 

204. SET-OFF AND COUNTERCLAIM—Against Assignee. 
—In an action by a vendee of land against the vendor’s 
assignee for the benefit of creditors to compel a release 
of a vendor’s lien, the vendee may set off, in satisfac- 
tion of the lien, indebtedness due from the assignor at 
the time of the assignment.—FRY V. HOUSTON, Tex., 26 
S. W. Rep. 204. 

.205. SLANDER—Evidence.—In an action for slander, 
the occasion of the publication making the case one of 
qualified privilege, evidence of the falsity of the 
charges imputed is admissible on the part of the 
plaintiff as tending to prove malice, although such 
evidence is not in itself sufficient for that purpose.— 
LAING V. NELSON, Neb., 58 N. W. Rep. 846. 


206. SPECIFIC PERFORMANCE—Lease.—A provision in 
a lease that the lessor reserves the right of selling said 
land at any time, but that no such sale shall be made 
“without first having given said second party the 
privilege of purchasing said land upon such terms, 
and at the same price per acre, as any other purchaser 
might have offered therefor,” gives the lessee an op- 
tion to purchase, enforceable in equity.—HAYES V. 
OBRIEN, II1., 37 N. E. Rep. 73. 


207. SPECIFIC PERFORMANCE — Unrecorded Deed.— 
Where a contract of sale of land was taken to two per- 
sons, but the deed ran to one only, who, for the pur- 
poses of a manufacturing company controlled by him, 
and operating in connection with the land, conveyed 
to the company, and took back a deed to himself and 
the other owner, which was not recorded, a purchaser 
from such other can enforce specific perform- 
ance and partition against the company and its con- 
trolling member.—ESHELMAN V. HENRIETTA VINEYARD 
Co., Cal., 36 Pac. Rep. 579. 

208. SUBROGATION OF SURETY.—The plaintiff went se- 
curity for C upon condition that he deposit with the 
creditor, D, certain collateral as protection for his in- 
dorsement, of which condition D Was aware. C, how- 
ever, took from Dan agreement that he would return 
the collateral on the payment of the debt; and, when 
the same had been paid by plaintiff, it was returned 
by DtoC: Held, that D was liable to the plaintiff for 
the value of said collateral.—MORTON V. DILLON, Va., 
19S. E. Rep. 654. 


209. TAXATION—Exemption — Public Charity.— That 
part of the American Sunday School Union’s building 
used by it for the sale of its own publications and 
other standard works at a profit, so as to make the 
union self supporting, is taxable, though such society 
is a ‘‘purely public charity,” carried on for benevo- 
lent and religious purposes, declares no dividends, 
and divides no profits. — AMERICAN SUNDAY-SCHOOL 
UNION V. TAYLOR, Penn., 29 Atl. Rep. 26. 


210. TENANCY IN COMMON— Adverse Possession.—An 
agreement by heirs to give their interest in land to the 
widow, one of them to procure tax title and convey 
the land to her, divests them of their interest as ten- 
ants in common, though, after the tax title is procured, 
she agrees that the one procuring it shall have the 
land.— HOWE V. HOWE, Iowa, 58 N. W. Rep. 908. 





211. TENDER—Objections Waived.—Where objection 
to the sufficiency of a tender is made solely on a cer- 
tain specified ground the party is precluded from af- 
terwards raising another objection, at least where it is 
trifling in its nature, and such that, if made at the 
time, the other party might have easily remedied it.— 
LATHROP V. O’BRIEN, Minn., 58 N. W. Rep. 987. 


212. TRADE-NAMES.— The name “Blue Lick Water,” 
having been notoriously used for more than a century 
to designate the water of a certain springs in Nicholas 
county, known by that name since their first discov- 
ery, is a good trade-name, in the hands of lessees of 
said springs,as against owners of an artesian well 
near Louisville.—PARKLAND HILLS BLUE LICK WATER 
Co. v. HAWKINS, Ky., 268. W. Rep. 389. 


213, TRADE-MARK—Constitutional Law.— Act May 8, 
1891, entitled ‘‘An act to protect associations, unions 
of workmen and persons in their labels, trade-marks 
and forms of advertising,” is not unconstitutional as 
granting special privileges to certain associations con- 
trary to Const. Ill. art. 4, § 22, since, in giving the right 
to registersuch labels and trade-marks to “any per- 
son, association or union of workingmen,” it gives it 
to all associations, whether composed of workingmen 
or not.—COHN v. PEOPLE, Ill., 37 N. E. Rep. 60. 


214. TRESPASS TO TRY TITLE— Evidence.—Where, in 
trespass to try title, the issue is as to the location of a 
boundary line, and the evidence is conflicting, all that 
can be required of plaintiff is to show the line, as 
claimed by him, by a preponderance of the evidence. 
—BRIGGS V. PIERSON, Tex., 268. W. Rep. 467. 


215. TRIAL—Arguments of Counsel.— Statements by 
plaintiff's counsel in his argument in an action 
against a railroad company, where there was a sharp 
issue of contributory negligence, that “railroads are 
always pleading ‘contributory negligence,” that ifa 
railroad company were charged with killing Christ 
they would plead contributory negligence,” and that 
“nothing tends to correct a railroad company more 
than making them pay for their damages,” are suffi- 
cient cause for reversal, the trial court having taken 
no further action than stating that such remarks 
might be cause for reversal.—St. Louis S. W. Ry. Co. 
OF TEXAS V. MCLENDON, Tex., 268. W. Rep. 307. 


216. TRIAL—Examination — Persenal Injuries.—Code 
Civ. Proc. § 873, relating to the examination of parties 
beforetrial was amended by Laws 1893, ch. 721, by in- 
serting a provision that in personal injury actions the 
court, in granting an order for plaintiff's examination, 
may, if defendant apply therefor, direct a physical 
examination by one or more doctors named by the 
court, to be made under directions of the court, and 
that in every such action, where defendant shall show 
that he is ignorant of the nature and extent of the in- 
juries, the court shall order such physical examination: 
Held, that the second clanse did not contemplate a 
physical examination apart from the oral examination 
of plaintiff before trial.—LYON V. MANHATTAN Ry. Co., 
N. Y., 37 N. E. Rep 113. 


217. TRIAL — Instructions on Theory of one Party 
Only.—Where the evidence is conflicting on material 
issues, it is error tosubmit the case to the jury onthe 
theory of one party only, and refuse instructions ap- 
plicable to the theory and evidence of the other party. 
—FIORE V. LADD, Oreg., 36 Pac. Rep. 572. 


218. TRUSTS— Compensation of Trustees.— Commis- 
sions on the corpus of a trust estate are not allowable 
till the conclusion of the trust, except that, when there 
is a change of trustee, there may possibly be 
commissions on the corpus in favor of the retiring 
trustee.—IN RE BOSLER’S ESTATE, Penn., 29 Atl. Rep. 
pi. 

219. TrRustT—Resulting Trust—Evidence.—In a suit to 
have a trust declared in favor of plaintiff in certain 
land, several witnesses testified that they were present 
when it was arranged between plaintiff, defendants’ 
ancestor, and athird person that plaintiff would take 
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the land from such third person in payment of a debt, 
but that the tite should be placed in such ancestor, 
who was to sell it when he could obtain the amount of 
the debt, plaintiff being a non-resident, and that after- 
wards defendunts’ ancestor stated to several persons 


that he held the land for plaintiff. It also appeared 
thata power of attorney to buy and sell land from 
plaintiff to such ancestor was recorded at the same 
time as the deed, and that plaintiff had no other land 
in the county atthe time: Held, that the trust was es- 
tublished.—WaARREN V. ADAMS, Colo., 36 Pac. Rep. 604. 

220. UNLAWFUL DETAINER—Complaint.—A complaint 
in unlawful detainer alleging atenancy at will, and 20 
days’ notice to quit, is not demurrable, as not showing 
sufficient notice, when it does not show that rent was 
payable at louger intervals than 20 days; Hill’s Code, § 
2987, providing that, in a lease at will, notice to quit, 
equal to the intervals between the times of payment of 
rent, is sufficient.—FORSYTHE V. POGUE, Oreg., 36 Pac. 
Rep. 571. ° 

221. Usury—Commission to Agent.—In an action on 
notes given for a loan, appearing on their face to bear 
legal interest, where the loan was negotiated by the 
agent of both parties, who took the borrower’s note 
for his commission, payable to the lender, who did not 
authorize or ratify his act, defendant cannot sustain a 
plea of usury.—RICHARDS V. PURDY, Iowa, 58 N. W. 
Rep. 886. 

222. VENDOR AND PURCHASER—Construction of Con- 
tract.—A contract whereby the owner of five lots gives 
another the option of buying them at $500 each in con- 
sideration of the latter taking all legal steps to per- 
fect the title, does not give the latter the right to buy 
any one of the lots unless he has perfected the title to 
all of them.—Doupuy v. WILLIAMS, II1., 37 N. E. Rep. 48. 


223, VENDOR AND PURCHASER—Execftory Contract.—A 
person other than the vendee named in an executory 
coutract for the sale of real estate cannot, by any 
parol acceptance of it as his own, make it a binding 
contract between himself and the vendor.—HARRIS V. 
MCKINLEY, Minn., 58 N. W. Rep. 991. 


224. VENDOR AND VENDEE—Oontract for State School 
Lands.—A\ vendee in a contract for the sale of land 
made to him by the State has such an interest in the 
real estate described in such contract as may be made 
the subject of sale and mortgage.—BURROWS V. HOVE- 
LAND, Neb., 58 N. W. Rep. 947. 

225. VENDOR AND VENDEE— Specific Performance.— 
Equity will not compel specific performance of a con- 
tract to buy land, simply to enforce payment ofthe 
purchase money, but will leave the parties to their 
legal remedies.—HOLLER Vv. ANNESS,S. Car., 198. E. 
Rep. 646. 

226. VENDOR’S LIEN—Fraud.—In an action to fore- 
close a vendor’s lien, a plea which charges that, before 
the sale, plaintiff's agent, with their approval, fraudu- 
lently showed defendants, as the land to be sold,a 
different and better tract of land, and that defendants 
bought the land believing and relying upon such 
fraudulent representation, is suflicient to enable de- 
fendants to prove the fraud and obtain a rescission of 
the contract.—LOVELADY V. BENNETT, Tex., 268. W. 
Rep. 313. 

227. VENDOR’sS LIEN—Recording.—An assignment of a 
note acknowledging a vendor’s lien operates as an 
equitable assignment of the lien, and is therefore an 
‘instrument in writing concerning land,” within the 
meaning of the registry laws, requiring such instru- 
ments to be recorded, in order to charge subsequent 
purchasers with constructive notice. — MORAN V. 
WHEELER, Tex., 268. W. Rep. 297. 

228. WATERS—Diversion.—The construction of a tun, 
nel on defendant’s own land for a necessary purpose, 
and with an expensive plant already established there- 
on, without malice or negligence, should not be en- 
joined in limine on the ground that it threatens to cut 
off a subterranean flow from a neighbor’s tunnel, since 
the latter, to make good his right, would have to prove 











at least a well defined and discerned stream, not 
merely a percolation.—WILLIAMS Vv. LADEW, Pa., 29 
Atl. Rep. 54. 

229. WIFE’S SEPARATE ESTATE.—A note executed by a 
husband and wife, containing a clause that the hus- 
band ‘‘hereby consents that the above note shall bea 
charge on the separate property of his wife,” is an ex- 
press charge against her personal estate, though not 
specificially described.—JONES V. CRAIGMILES, N. Car., 
19S. E. Rep. 638. 

230. WILLS—Attestation.—One nominated executor 
in a will containing a bequest to charity is acompetent 
attesting witness under Act April 26, 1855, (Purd. Dig. p, 
1712, § 22), requiring such wills to be ‘‘attested by two 
creditable, and at the time disinterested, witnesses.”’— 
IN RE JORDAN’S ESTATE, Pa., 29 Atl. Rep. 3. 

231. WILLS—Election.—Where a will gives testator’s 
widow for life the use of the dwelling and premises oc- 
cupied by them at testator’s death, she is entitled both 
to the benefit of the provisions of the will and to her 
distributive share of the estate as widow, there being 
nothing in such will inconsistent with her right so 
to take.—RICHARDS V. RICHARDS, Iowa, 58 N. W. Rep. 
956. 

232. WILL — Election by Widow.—Where a will by 
which a testator devised to his wife a life estate in his 
real property contained no express declaration barring 
her dower, her consent to accept the provisions of the 
will in lieu of dower, as required by Code, § 2452, will 
not be presumed from the fact that she remained in 
possession of the land.—HERR V. HERR, Iowa, 58 N. W. 
Rep. 897. 

233. WILL— Estate Devised.—A will devised the net 
residue ‘‘to my executors and the survivor of them as 
joint tenants. I have entire confidence that they will 
make such disposition of all the residue as, under the 
circumstances, were I alive to be consulted, they 
know would meet my approval:” Held, that the ex- 
ecutors took a mere power of sale for the purpose spec 
ified in the will, and were not vested, either as trust 
ees or individuals, with the title to such residue.— 
FORSTER V. WINFIELD, N. Y.,37 N. E. Rep. 111. 

234. WILL—Gift for Religious Use.—A gift fora relig 
ious use, made by a testator in compliance with a 
promise made to the former owner, whereby the latter 
was induced to devise the property to such testator, 
will be maintained and enforced in equity, though 
such gift is void, under Act April 26, 1855, because the 
will made within a month before testator’s death.—IN 
RE HOFFNER’S ESTATE, Pa., 29 Atl. Rep. 33. 

235. WILLS—Remainder—Vesting.—Testator gave the 
income of one-third of his estate to his son, half of the 
principal to him on his coming to 30 years, the rest on 
his coming to 40; should he die before, the whole or 
part unvested in him, to go his surviving children. 
The income of another third was left to testator’s 
widow for life, half of said third at her death to be 
‘added to the said part appropriated, as aforesaid, to 
the use of my said son,” and governed by the will as if 
originally a portion of such part. The son, being more 
than 40 years old, assigned his interest in his mother’s 
third, but predeceased her: Held, that said interest 
had vested in him subject to her life estate, and went 
to his assignee rather than to his surviving children.— 
DIMMICK V. PATTERSON, N. Y.,37 N. E. Rep. 109. 

236. WITNESS—Attorney—Communication of Client.— 
Code, § 3648, prohibits an attorney from revealing con 
fidential communications, when intrusted to him in 
his professional capacity, and necessary to enable him 
to discharge his duty according to the usual course of 
practice: Held that,inan action by the executors of 
F to cancel releases of mortgages held by F against B, 
the attorney who drew the releases for F could testify 
F took the releases away, and that he afterwards 
brought them to his office, and said they were ‘‘papers 
that belonged to B and she wanted to know if I would 
keep them in my safe for her.’’-—TOMS v. BEEBE, lowa, 
58N. W. Rep. 925. 
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